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This is ancther episode in the continuing eacea of 
the package limitation clause sn ocean carriers’ bills of 
lading: "no stranger to this court." Toyomenka, Inc. Ve 
§.S. Tosaharu Maru, 523 F.2d beg Ciz, 1975). Yt is of 
that particular genus involving erroneous bills of lading 
and, as such, further explores the ramifications of Miles 
Metal Corporation v. M.S. Havjo, 494 F.2d 563 (26 Cie, 1975). 

The plaintiff, Elgie & Company, purchased from 
Shuron Continental, in 1973, an optical grinding machine re- 


ferred to as a generator (since it generates opthalmic curves 


on lenses), along with certain additional parts and machinery. 


The goods were packed in Tampa, Florida for shipment to South 


Africa. The generator was packed in a large crate and the 
parts were packed in smaller containers or cartons. The 
goods were sold pursuant to invoice ieninet an Secmmavie 
letter of credit which called for the draft to be accompanied 
by an “on board" shipping company bill of lading marked : 


"freight prepaid." The generator itself, exclusive of parts, 


eo 


was invoiced at $8,670. Including freight and insurance, 
dee value came to $10,559.47, 

‘he answer admits that the defendant, South African 
Marine Corporation, Ltd., is a foreign corporation engaged in 
international shipping and that the case is, therefore, gov- 
ered by the Carriage of Goods By Sea Act ("coGsA"), 46 U.S.C. 
§1300 ect seq. The defendant ship line admits receipt of the 
goods in question, the issuance of a bill of lading covering 
all of the goods denoted therein, and that at least one piece 
of the freight listed was apparently not loaded aboard the 
S.A, Nederburg (as indicated in the bill of lading) nor de- 
delivered to plaintiff. 

The seller's freight forwarder testified to the de- 
livery of the goods from Tampa to the hew York pier and the 
obtaining of a dock receipt from the defendant. The invoice, 
dock receipt and the bill of lading establish that the crate 
was supposed to contain the generator purchased by plaintiff. 
Yhe crate and the smaller cartons were not opened at any time 


en route, but they were weighed and they conformed to the 
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original shipment in Rene and volume. (The goods arrived 
in New York on December 12, 1973, but were not forwarded to 
the pier until March 13, 1974.) 

The goods were originally listed for shipment 
aboard the §.A. Morgenster, another vessel owned by the 
defendant ship line. The terminal to which the goods were 
delivered is operated by the third-party defendant, Inter- 
national Terminal Operating Company, Inc., ("ITO"), who are 
also the stevedcres. They issued the dock receipt and had 
custody of the goods until they were to be loaded ee the 
defendant's vessel. While there was considerable confusion 
in the testimony, a reasonable conclusion to be drawn from 
it was that both the large crate’ and the smaller eleven 
cartons were moved out by the stevedores to be loaded aboard 
the Morgenster. The Morgenster, however, was overbooked, 
Some cargo was intentionally shut out, but it does not appear 
that any of the plaintiff's cargo was intentionally shut out. 


The records indicate that the one large crate was probably 
2/ 


loaded on the Morgenster, 


A day or two after the Morgenster sailed the 


whe 


stevedores discovered a number of plaintiff's cartons, 
intended for th: Morgenster, still on the pier. ‘hey, 
therefore, changed the papers to indicate that all of the 
cargo would go forward on defendant's next rs the S.A. 
Nederburg, which was then commencing loading, Tally sheets 
and other records make it fairly clear that aby the eleven 
cartons were actually loaded aboard the Nederburg. 

There was a sharp conflict. in the testimony between 
the defendant shipper and the third-party defendant seenacuue 
concerning the handling of cargo under circumstances such as 
outlined above, resulting partiy from the fact that the pro- 
cedures were changed about this time. The ship line maintains 
that the stevedores notified it, by sending them a copy of 
the “dock receipt which indicated that none of plaintiff's 
cargo had been loaded aboard the Morgenster, that all of the 
cargo would be placed aboard the Nederburg. The stevedores, 
on the other hand, contend that the system of sending copies 
of dock receipts for left behind cargo had been abandoned 


and that an uctual list of remaining cargo was made so that 
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it was the shipper's responsibility to know what had been 
left on the pier. The stevedores do acknowledge that pre- 
viously tire had been a duty to call to the attention of 
the ship line any "split shipments," which is apparently | 
what occurred here. 

On April 29, 1974, the Nederburg arrived in 
Durban, South Africa, and discharged its cargo, at which 
time only the eleven cartons could be located for delivery 
to the consignee -- the plaintiff, Elgie & Company. The 
missing crate containing the generator was never located. 

The defendant, South African Marine, had issued 
an sihourd bill of lading for all eleven cartons and the 
crate which was marked "Received on board March 22, 1974." 
Thersbill of lading was endorsed and presented to a bank along 
with other pertinent documents and payment was made to the 
seller, Shuron Continental. The issued short-form bill of 
lading incorporated all the terms and conditions of the 


carrier's regular long-form bill of lading. The long form 


extended the application of COGSA to the entire time that 
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the goods were within the possession and responsibility of 
the aan (This was not, therefore, the common "“hook- 
to-hook" bill of lading in effect from the commencement of 
loading, to unloading.) The dock receipt, which originally 
called for the shipment of goods aboard the Morgenster, 
was later changed to indicate that the shipping ee 
would be the Nederburg. It was not established when this 
change was made, by whom, or under what ‘icaenees: 

The contract between the defendant ship line and 
the stevedore called for the latter to furnish terminal and 
stevedoring services for South African Marine's vessels. 
This included the receiving and checking of all cargo destined 
for the vessels. The plaintiff's goods were in the stevedore's 
possession from March 13, 1974 until loaded aboard the de- 
fendant's vessels. Although the bill of lading indicated 
that all twelve pieces of cargo had been oaded on board the 
Nederburg on March 22, 1974, the stevedore's records reveal 
that only eleven cartons were loaded and this over a three- 


5/ 
day period commencing on that date. The dock receipt which 


had been issued by the stevedore when the shipment in question 


was delivered also incorporates the terms and provisions of 


Souti African Marine's long-form bill of lading, which, in 

turn, extends the limitations of liability of the ship line 
6/ 

to its servants and agents, 

Refore turning to the major issue of the applica- 
bility of the package {imitation clause, two threshold issues 
are raised by the defendant and third-party defendant. Ini- 
tially they contend that the plaintiff is not the real party 
in interest. That is a recurring claim in these cargo 
damage cases. [It appears, however, to have no hats here. 

The generator's price included the payment of the freight 
charge. The plaintiff was required to make payment upon the 
delivery of a clean on-board bill of lading, which it did. 

The Uniform Commercial Code, §2-320, makes it clear that title 
passed from the seller to the plaintiff-buyer upon the delivery 
of the goods to the ship line and the issuance of a bill of 
lading and the other required documents. Thereafter, the risk 
of loss was upon the purchaser. The evidence made it clear 
that the risk here was borne by the plaintiff, who had to pay - 


the seller for the shipment of the replacement generator. 
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Next the defendants contend that the plaintiff did 
not establish the value of the contents of the undelivered 
create sinc@hit ve no direct evidence that it did in fact 
contain the generator. A bailor makes out a prima facie case 
morely by showing delivery of the goods to the bailee (here 
the shipper) and failure to retur at the required time. 
Leather's Best, Inc. v. S.S. Mormaclynx, 451 F.2d 809, 812 
(2d Cir. 1971) ; Miles Metal Corporation v. M.S. Havjo, 494 
‘F.2d 563, 564 (2d Cir. 1974). The plaintiff offered its proof - 
of value through a representative of the selling company who 
testified, on the basis of his company's records, that the 
crate contained the generator (nothing else was ever shipped 
in crates), and the size and description of the crate tallied 
with the dock receipt issued when the cargo was received by 
the steamship companies. The value of the generator was 
established both from the company's records and also from 
the amount which had to be paid for the shipment of the re- 
placement generator. 

It is true, as argued by the defendants, that 


plaintiff was unable to produce a witness who could testify 


to the actual packing of the generator in the crate. This 


is not surprising. Indced, it would be an unusual case 
where a witness could be found some years later who could 
remember the specific packing of one of many items shipped 
daily by a manufacturing company. That it could not trace 
the generator itself (as contrasted to the crate it was packed 
in) through all the various hands it passed does not defeat 
its claim. 

No evidence was offered disputing plaintiff's claim 
that the missing crate contained the generator. If damage 
be established in fact, although uncertain in exact amount, 
recovery for damages is not precluded. Palmer v. Connecticut 


Ry. Co., 311 U.S. 544, 561 (1941). As the Supreme Court said 


in Story Parchment Co. v. Paterson Co.; 282 U.S. 555, 562 


(1931): 


"Tt is true that there was uncertainty 

as to the extent of the damage, but 

there was none as to the fact of the 

damage; and there is a clear distinction 

between the measure of proof necessary 

to establish the fact that petitioner 

has sustained some damage, and the meas~ 

ure of proof necessary to enable the jury 

to fix.the amount. The rule which pre- 

cludes the recovery of uncertain damages 

applies to such as are not the certain 
result of the wrong, not to those dam- 

ages which are definitely attributable tc 


the wrong and only uncertain in respect 
of their amount.” 
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are not in ap- 


The cases cited by the defendants 


position. They all concern goods which arrived in damaged 
conditions, OF partially enort, where the burden remained 


on plaintiffs to prove the fact that the damages or the 


shortages occurr2d while the goods were in the defendants’ 
possession. For example, George F. Pettinos, Inc. V- 
American Export Lines, 68 F.Supp. 759 (E.D. pa. 1946), aff'd, 


159 F.2d 247 (3d Cir. 1947) involved a damaged and short 


ton Distributors Inc. v. Moore~ 


delivery of graphite; Roys 
McCormack J.ines, Inc., 252 F.SupP- 480 (E.D. Pa. 1965) involved 


uncrated damaged cars; and Commodity Service Corporation VT. 
Hamburg-American Line, 354 F.2d 234 (2d Cir. 1965), concernec 
the spoilage of some of plaintiff's pork products. 


f 
The type of proof necessary in those cases differs 


completely from that necessary to establish value in @ non 


delivery case. It jis undisputed that the plaintiff paid 
$9,937 for the replacement generator along with additional 


ocean (freight, inland freight and insurance, as well as 


for total damages of $10,559.47. 


freight forwarder's charges, 


so 
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It would be both unrealistic and impractical to expect 
plaintiff to be able to establish the value of the goods 
at all points in transit, particularly when the loss oc- 
curred within the possession of the defendants. 

So the threshold issues raised by the defendants 
are resolved in favor of the plaintiff; i.e., the plaintiff 
is a real party in interest and the plaintiff has adequatcly 
proved its damages. 

This bring us then to a consideration of the pack- 
age limitation issue, It is perhaps worthwhile to revicw 
some of the Second Circuit's decisions during the past few 
years on that subject. In Leather's Best, Inc, v. S-S. 
Mormaclynx, supra, the lgss occurred after cargo was dis- 
charged from the vessel and while in the custody of the 
vessel owner's subsidiary operating a terminal area, (The 
goods were stolen from the pier after unloading.) The major 
issue was whether, where ninety-nine bales of leather were 


placed in a single metal container and then sealed, the 


vessel's liability should be on.y $500 for the entire 


~ 
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container, as prescribed by the bill of lading, or $500 per 
bale. ‘The court found the "package" to be 2ach of the ninety- 
nine bales and held that a limitation of $500 per container 
set forth in the bill of lading was invalid under COGSA. 

The court noted, however, that once the container had been 
unloaded, COGSA and its package limitation no longer applied. 
However, the court found it inequitable to allow the pre- 
viously invalid limitation to become revitalized. (Judge 
Mulligan dissented on this point.) 

The terminal operator was not a party Co the con- 
tract of carriage. It was merely an agent of the shipping 
line acting within the scope of its authority and, as such, 
was not liable ex contractu for a breach of the contract bet- 
ween its disclosed principal and the plaintiff. While plain- 
tiff might assert a claim in negligence against the stevedore, 
it would not be within Federal admiralty jurisdiction. The 
court did note, in passing, that under New York's law of 
bailments an agent acting within the scope of his authority 


is entitled to the benefit of any contractual Limits upon 


the liability of his principal. 
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supre, 


the ship owner issued a bill of lading although there was 


no evidence that “he cargo had ever been on board the vessel 


prior to its departure, nor any indication of delivery to 


another port. The question then was whether the bill of 


lading's limitation of liability had any effect. The court 


refused to treat the bill of lading as prima facie evidence 


of actual loading and viewed it merely as evidence of receipt 


of the goods by the nipping line. The court noted that: 


"were the on board bill of lading to be 
accorded the evidentiary weight that the 
defendant here claims for it, negligent, 
{£ not fraudulent behavior, on the part 
of carriers would be encouraged. By 
simply stamping, the bill of lading ‘on 
board,' even before the goods had been 
loaded, the carricr could effectively 
extend the $500 liability limitation for 
cargo already on board a ship, 46 U.S.C. 
§1304(5), to goods in its possession at 
dockside." (at 565) 


rm 


Finally, in Toyomenka, Inc. v. 5.5. Tosahura Maru, 


supra, the court considered the question of the stevedore's 


Pid 
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negligence causing damage and whether it was entitled to the 


henefit of a imitation on the carrier's liability provided 


= 


for iu tue Bille @f lading. Noting that each case turms on 
the provisions of the particular bill of lading, the court 
gave a rather restrictive interpretation to the bill of lad- 


inz before it: . 


"yn construing, the limitation of lia- 
bility provision of the bills of lading 
now before us, as we have done many times 
before, it is important to bear in mind 
that we are dealing in a field where 
recognition of technical precision of 
language has been the benchmark of our de- 
cisions and those of the Supreme Court. 
Moreover, it must be remembered that the 
effect of this limitation of liability 
clause is greatly to reduce the liability 
of the beneficiary of the clause despite 
that party's negligence 4s against a 
shipper whose goods have been lost or dam- 
aged through no fault of his own. In short, 
in applying strict rules of construction, 
we do so without blinding ourselves to 
the equities. 


"It is axiomatic that parties to a bill 
of lading may extend the $500 limitation 
of liability to third parties. Herd & Co. 
v. Krawill Machinery Corp., 359 0.6. 297, 


302 (1959); Cabot Corp. v. S.S. Mormacscan, 


hal F.24 476, 478-79 (2 Cir.), cert. denied, 


+ 4am 
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AOA O58. B55 (1972). Such a limitation of 
-ommon law liability, however, must be 
clearly expressed, A bill ef lad*“g con- 
taining such a limitation will be trictly 
construed against the parties whom it te 
claimed to benefit, * * * And we have re~- 
fused to extend such limitation of Liabi- 
lity where the bill of lading is ambiguous 
as to the parties covered, Rupp_v. Inter~ 
Co., 479 F.2d 


"Applying these well established prin- 
ciples, we hold that the bills of lading 
in the instant case lack the clarity and 
precision required to permit an extension 
of limitation of liability to McRoberts." 
(at 520-521) 


The court, however, did not prohibit the inclusion 


of stich-provisions in bills of lading as it commented in its 


final footnote (Id., 552! n.8) 


"Nothing in this decision is intended 
to preclude parties to a bill of lading 
from further refining the contract language 
so as to provide with clarity and precision 
their intention to extend the limitation of 
liability to specified third parties. In 
short, we believe that the problem with 
which we have dealt in this case can be 


\ 
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easily averted in the future by the 
careful draftsmanship for which the 
:dmiralty bar is noted," 


See also: 

Rernard Screen Printing Corporation v. Meyer Line, 328 F. 
Supp. 288 (S.D.N.¥. 1971), afE'd, 464 F.2¢ 934 (24 Cir. 
1972), cert. denied,410 U.S. 910 (973); United States v. 
The South Star, 115 F.Supp. 102 (S.D.N.¥. 1953), aff'd, 
210 F.2d 44 (2d Cir. 1954). 

It is apparent that the shipper in this case has 
attempted to effectively expand the packaze limitation to 
cover "the entire time the goods are in the custody of the 
carrier."' Both the issued bill of lading and the dock re- 
ceipt incorporate the terms of the long-form bill of lading 
so expanding the package Limitation, 

Incorporation of such terms in a short-form bill 
of lading has been held proper in this circuit. Encyclopedia 
Brittanica, Inc. v. S.S. Hong Kong Producer, 422 F.2d 7 (2d 
Cir. 1969), cert. denied, 397 U.S. 964 (1970). The {ncorpora- 


tion of the terms of the bill of lading in the dock receipt 


-1/- 


has also been accepted. Kastman Kodak Co. Vv. 825+ Trango 
mariner, Docket No. 71 Civ. 304 S.D.N.¥. Nov. 1, 1974, 1975 
A.M.C. 123. The purchaser of the subject’ shipment is also 
bound by these terms. Encyclopedia Bcittanica, Inc. v. §.8. 
supra; Givaudan Pelawama v. The Bli jdendijk, 

91 F.Supp. 663 (S.D.N.Y. 1950). Such éxtensionr of limitation 
are permitted by the Carriage of Coods By Sea Act, 46 U.S.C. 
§1307. 

Even if the bill of lading is void and ineffective 
with respect to the crate, the dock receipt would produce the 


same result of limiting the plaintiff's recovery to $500. 


This is so because the contract extended the package limita- 


tion to cover all periods during which the goods were in 
ae 


fceustody of the shipper. 

Although the evidence was far from conclusive, it — 
would appear that the crate in question was in fact loaded 
and shipped aboard the S.S. Morgenster on March 15, 1974, as 
originally intended by the seller's freight forwarder. The 


carrier's long-form bill of lading allows it to ship a piece 
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on any vessel -- Chere vee no requirement that the shipment 
be made aboard a specific vessel. 

he final argument of the plaintiff is that the 
limitation cannot be applied here because there was fraud 
or negligence on the part of the shipper which invalidates. 
the bill of lading and negates the effectiveness of the pack- 
age limitation. Plaintiff relies primarily on the Havjo case, 
but it stands simply for the proposition that a shipper cannot 
gain the benefit of the package limitation merely by issuing 
a bill of lading claiming that the goods were on board when, 
in fact, they were not. While there was undoubtedly negli- 


gence on the part .of either the shivper or the stevedore (a 


point to be considered subsequently), there clearly was no 
/ : 


‘fraud, The bill of lading was simply an error and nothing 
more. 

The plaintiff argues, in effect, that the shipper 
should be estopped from asserting the limitations defense 
because of its error in issuing an incorrect bill of lading. 


If the plaintiff's argument were accepted, it would be 


| 
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necessary in every non-delivery case for the shipper to prove 
that the goods were in fact loaded as per the bill of lading. 
With the rare exception of goods lost at sea, in non-delivery 
cases the ultimate disposition of the goods is usually un- 
known, To nullify the package limitation because the bill 

of lading may have been erroncous would be to completely 
change the burden of proof and the relationships between the 
parties. The Havjo case does not require such a result. As 


this court said in Eastman Kodak v. Transmariner,1975 A.M.C. 


123, 126 (S.D.N.¥. 1974): 


"There [Havjo] the Court was concerned 
with and ruted upon an unrelated issue the 
evidentiary weight to b* given an on-board 
bill of lading offered as the sole proof 
that the cargo had in fact been placed on 
board the vessel. Necessarily, therefore, 
the panel had no occasion to discuss or 
rule upon the question of the extension of 
application of COCSA provisions in the ab- 
sence of an ocean bill of lading. 


, 


"In the case at bar, the dock receipt 
validly extended the application of COGSA 
in its $500 liability limitation to the 
entire period that the goods were in the 
custody of the defendants." - 
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Morcover, the shipper is not relying solely upon the bill 

of lading as issued, but rather upon its long-form bill of 

lading, and the dock receipt. These documents invoke the 

limitation at all times while the goods were the shipper's 

responsibility. The damages, therefore, must be limited to $500. 
This leaves only the question of responsibility vis- 

‘a-vis the shipper and the stevedore for the loss incurred. 

As indicated earlier, it would appear that the missing crate 

was loaded aboard the Morgenster and that the remaining 

eleven cartons were accidentally left on the pier. On March 

22, 1974, a couple of days after the Horgenster had sailed, 

the stevedores located at least eleven pieces of plaintiff's 

cargo on the pier. 


While the stevedores may be primarily at fault for 
all ; 
failure to load/the cargo on the Morgenster, there is a sharp 
dispute as to who was responsible for the issuance of the 
erroneous bill of lading since a change in procedures was 
‘ effected at about that time concerning the method for nctify- 
ing the shipper of overlooked cargo not intentionally shut 


8/ 


out. 
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Defendant maintains that it was implicitly notified 
by the stevedore that none of the twelve packages had gone 
aboard the Morgenster since the face of the dock receipt 
did not show a partial shutout. The stevedore concedes the 


importance of advising the shipper of "split shipments" 


where 
there has been a partial shutout and acknowledges that, with 
substantial amounts of shutout cargo, 4 pier inventory should 
have been conducted. It claims it must have notified the 
shipper by phone of its discovery. The evidence failed to 

9/ 
resolve this dispute with any certainty. 

This dispute concerning the method of notification 
then used may not be crucial. These procedures were employed 
immediately after the sailing of the vessel in question. Since 
‘plaintiff's remaining cargo was not located until some days 
later, the routine method might not have been applicable. This, 
of course, does not excuse the failure to prepare accurate 
bills of lading. While the preparation of a split-shipment 


dock receipt may have been impossible because of lack of time, 


bills of lading are not released until after the vessel sails 


and time pressure is minimal. 
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Although it would appear that the missing freight 
did go Lorward on the S.S. Morgenster, no attempt was made by 
the shipper to account for the unloading or to establish that 
the missing crate was not in fact aboard the Morgenster. ‘the 
stevedore argues that, even if it was responsible for the 
error made in the bill of lading, it was not responsible for 
the loss of the crate which had in fact gone forward to the 
right port on the very vessel originally intended. As bailees 
of the cargo, the stevedore contends that the burden was on 
the ocean carrier to explain its ultimate loss, citing David 
Crystal, Inc. v- Cunard Steam-Ship Co-» 339 F.2d 295 (2d Cir. 
196%), cert. denied, 380 U.S. 976 (1965). 
The contract between the ocean carrier and the 
“stevedore limited the stevedore's liability to physical damage 
and ou eee argues, however, that the failure to 
account for the cargo constitutes a breach of an implied war- 
ranty of workmanlike services, citing Stein Hall & Co., Inc. 
v. S.S. Concordia Viking, 494 F.2d 287, 290 (2d Cir, 1974). 
It has been held in this Circuit that a warranty of workmanlike 


service will be implied in maritime service contracts. Fairmont - 
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Ship. corp. v.Cheyron_Internat'l O11 Go., Ince 511 F.2d 


1252 (24 Cir. 1975), cert. denied, 423 u.s. 838 (1975). The 


stevedore potats to 418 of its contract which provides: 


"Entire agreement: This contract 
constitutes the full agreement bet- 
ween the parties hereto and no 
warranty of any nature shall be 
implied from any of the wording of 
this agreement." 


The occan carrier responds that this is inadequate to dispel 
the existence of an implied warranty, and that only an ex~ 
press disclaimer will suffice citing Pettus v. Grace Line, 
Inc., 305 F.2d 151 (2d Cir. 1962). 

In the final analysis, we must conclude that both 


i 


the ocean carrier and the Stevedore were, to some degree, 
, 


* 


negligent and responsible for the issuance of the erroneous 

bill of lading. However, the burden of proof is on the ocean 
carrier to show that the stevedore breached its contract, Sce 
17A C.3.S. Contracts §578. Moreover, since the terms of their 


contract limited the liability of the stevedore to fraud ox 


negligence which causes the cargo loss, and since the ultimate 
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loss was not duc to Lhe issuance of the erroneous bill of 
lading, it would appear that the ocean carrier has not met 
its bucden of proving that the stevedore’s negligence was 

the preximote cause of the loss. Saugerties Bank v. Delaware 
& Hudson Co., 236 N.Y. 425 (1923). In any event, since the 
defendant and third-party defendants were concurrently neg- 
ligent, the claim for indemnity is barred. Amerocean Steam- 
ship Company v.- Copp, 25 F.2d 291. (Sth Cir. | 7), McFall 

v. Compagnie Maritime Belge, 1952 A.M.C. 1860, 304 N.Y. 314 
(1952). 

"his leaves only the question of counsel fees as 
between the defendant and third-party defendant. It is well 
established that the allowance of counsel fees is within the 
discretion of the court. Rogers v. United States Lines 


that each party's negligence contributed to the defendant's 


liability, it would be inappropriate to give either attormey's 
11/ 


eae 


{ces under these circumstances. Toyomenka, Inc. Vv. S.S. 
Tosaharu Maru, 392 F.Supp. 450, 454 (S.D.N.Y. 1974), reversed 


on other grounds, 523 F.2d 518 (2d Cir. 1975). 
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In cone tusion, therefore, the plaint iff is entitled 
to recovery against the defendant but its recovery, pursuant 
to the contract of carriage, 1S Limited to $500, ‘The defend- 
ant .s not eniitred to isicumity or attorney's fees from the 


third-party defendant. Judgment shall be entered accordingly. 
SO ORDERED: 


Dated: New Vork, Wet es 
September 9 , 1976. 


U.S. District Judge 


Kore) & ball! 
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Tints case was tried by stipulation before the under- 
sipned when a U.S. Magistrate, Yhe parties further 
stipulated that it could be decided by the undersigned 


after induction as a U.S. Piste. . 1. 1p 


On Merch 15, 1974, according to its ‘ly sheets, I.T.9. 
loaded ahoard the "4 .A. MORGFESTER" «¢ .« erate of the 
subject shipment pursuant te the shipping request con- 
tained in the dock receipt. 


On March 21, 1974, the S.A. NEDERBURG arrived in Brook- 
lyn, New York and berthed at 1.T.0.'s terminal at 59th 
Street Pier. From March 21 through March 24, 1974, 
1.1.0. loade cargo in all hatches of the S.A. NEDERBURG 
for South and East African ports, including Durban, South 
Africa. On March 24, 1974, the S.A. NEDERBURG sailed 

for South and East African ports, including Durban, 

South Africa. 


South African Marine Corporation's long-form biil of 
lading provides, in part: 


"). This bill of lading shall have effect subject to 
the provisions of the Carriage of Goods by Sea Act ot 
the U.S. 1936, or of the Carriage of Goods by Sea or 

similar Act in force, in any locality where this bill 

of lading may be issued. Al! the provisions of such 

Act. ave incorporated herein and except as may be spe- 
cifically provided hercin shall govern throughout the 
entire time that the gvods are in the custody of the 

carries 6 4.4." 


"13, In case of any loss or damage to or in connection 
with goods exceeding in actual value $500. lawful moncy 
of the United States, per package, or, in case of goods 
not shipped in packages per customary freight unit, the 


value of the goods shal? be deemed to be 2500...per 
-ackage or per unit, on which basis the Preigut 16 
adjusted and the Carrier's liability, if any shall 

be det.ennined on the basis of a value of $500. per 
package oF per customary freight mit, or pro rata 

in case of pectial loss or dama,e, unless the nature 
of the goods and a valuation higher than $560. shall 
have been declared in writing by the slipper ven 
delivery to the Carrier and inserted in this bill of 
lading and extra freight paid if required and in such 
case iff the actual value of the goods per package or 
per customary freight unit shail exceed such declared 
value, the value shall nevertheless be deemed to be 
the declared value and any partial loss, or damage — 
shall be adjusted pro rata on the basis of such de- 
clared value." 


On March 13, 2974, 1.T.0. received twelve packages from 
the shippex's trucke7s, Coty, and signed Dock Receipt 
No. 207. On March 22, 1974, two packages out of the 
shipment of twelve were tallied on board. the S.A. 
NEDERBURG by an I.T.0. checker, A. Renna. On March 23, 
1974, five more packages out of the shipment of tuelve 
were tallied on board the S.A. NEDERBURG. On March 24, 
1974, four more nackages were tallied on board the S.4. 
NEDERBURG by I.T.0. checker, A. Renna. 


Paragraph 24 of the ‘Leng-form bili of lading provides: 


"cxemptions and immunities of all servants and ageuts 

of the Carrier. Tt is hereby expressly agreed tha. no 
servant or agent of the Carrier (including every inde - 
pendent contractor from time to time employed by the 
Carrier) shall in any circumstances whatsoever be uader 
auy liability whatsoever to the Shipper, Consignee ox 
Owner of th? goods or to any Holder of this Bill of 
Lading for any loss, damage or delay of whatsoever ktad 
arising or resulting directly or indirectly from any act, 
neglect or default on his part while acting in the course 
of or in connection with his employment and, but without 
prejudice to the generality of the forcgoing provisions 


in this Clouse, every exemption, Limitation, condition 
and liberty herein contained and every ripht, exept ion 
from Viability, defence and toammicy Oe ver eer = 
nature applicable to che Cary ber oF which the Carrier 
is entitled hereunder shall also be available and shall 
extend to protecé every such servant of agent of the 
Carrier acting as aforesaid and for the purpose of all 
the foregoing provisions of this Clause the Carrier is 
or shall be deemed to be acting as agent or trustee on 
pohalE of and for the benefit of ail persens who are or 
might be his servants or agents from time to time (in- 
cluding independent contractors as aforesaid) and all 
such persons shall to this extent be or be deemed to be 
parties to the contract in or evidenced by this Bill of 
Lading." 


\ tally sheet was put jn evidence indicating that one 
piece was placed ou the string piece of the pier on that 
date and that it had not been removed from that point 
and, therefore. must have been loaded. 


Defendant maintains that it was the then existing pro- 
cedure for the stevedore to notify it by sending copies 

of their delivery receipts of ail shutent cargo. From 
the dock receipts received, a list of shutout cargo was 
then pr pared. “split shipments (when only part of the 
cargo wis overlocked) were separately listed by the docu- 
mentation manager by marking the dock receipt accordingly. 
The stevedore contends that the practice of sending over 
dock receipts had been abandoned shortly before the time 
of the shipment in question and it was notifying, the 


ocean carrier of shutout cargo by telephone call. 


The stevedore called as a witness its, employce responsible 
for notifying the occan carrier of situations of this 
nature. Because of the passage of years he could not re- 
call the specific instance in question, but did testify 

that, under the cixeumstances, it would have beea his 
practice to call the defendant and notify one of threc 
cmployees in its freight. department as to what had happened. 
Defendant did not produce any of these three employces as 
witnesses, but it is a reasonable assumption that they would 
have as little present memory as did the stevedore's 
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employee. There is, however, a written notation on the 
ocean carrier's dock receipt indicating, that 'nathony" 

hed advised that he had stoware for eleven picces. “Ko 
evidence was of fered as to vhen this notatton was made 

or its purpese. tt does, however, support the steyedore's 
content ion that if gave a notification, albeit soine what 
late, of the fact that it held eleven picccs of plain- 
tiff{'s cargo (and not twe)ve) 


Scetion 5 of the contract provides: 


"ith respect to claims for loss or damage to cargo and/or 
beggage, the liability of the Contractor shall be limited 
to the physical damage caused by the negligence of the 
Contractor and to such claims that result from fraud on 
the part of the employees of the contractor engaged in 

the delivery, receiving and watching of cargo ..- - ‘i 


the defendant did not tender the admitted liability of 
$500 to the plaintiff. The third-party defendant did make 
such a tender to both the defendant: and the plaintiff on 
Hovember 12, 1975, as pare of. an offer of judgment pur- 


suant to Ruie 68, F.R.Civ.P. (Neither party accepted this 
offer.) 


UNITED STATES DISTRICT COURT 
CHAMBERS OF 


JUDGE GERARD L. GOETTEL ’ 
Unico STATES COURTHOUSE a 
FOLEY SQUARE 
NEW YORK, N. ¥. 10007 


September 20, 1976 


J. T. Kochendorfer, Esq. 
Bigham, Englar, Jones & Houston 
99 John Street 

New York, N.Y. 10038 


M. E. DeOrchis, Esq. 

Haight, Gardner, Poor & Havens 
One State Street Plaza 

New York, N.Y. 10004 


Robert E. Daley, Esq. 

Hill, Rivkins, Carey, Loesberg & O'Brien 
916 Fulton Street 

New York, N.Y. 10038 


Re: Elgie & Company v. 6,.S. "S.A. 
-Nederburg" v. I.T.O. 
74 Civ. 5112 (GLG) 


Gentlemen: Q 


The court's opinion in this case, dated September 9, 1976, 
contains 4 clerical error. Please note that the word 
"shipper should be changed to "“shipline” in the following 
' places: - 


ee 4, line 9; Apage 5, line 1; “page 8, line 6; 
page 16, line 10; /page li, line 4; “pagel8, lines 5 ,8,12,163 
/ page 19, line 1; ~page20, lines 4,7193 ia 


/ page 2, line 9; “page 2, line 3. 


Very truly yours, 


Ped A narge2— 


Robert ... Margolin 
RAM: RS Law Clerk to Judge Goettel 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK ysoc 
fiLeVv 
o2 a2 22 2 ea eaene owe encanaeaceaen anna wammma 
jo 12-16 
ELGIE & COMPANY, 5 NY 
Plaintiff, : 
-ageinst- 


S.$."S.A.NEDERSURG", her epxines, : 
boilers, etc., and SOUTH OFRICAN 74 Civ. 5112 (GLG) 
MARINE CORPORATION, UTD. , A 
Defendan: and Third- 
Party Piaintiffs, 
FINAL JUDGMENT 
-against- 


INTERNATIONAL TERMINAS, OPERATING df j ( Ay ( 
COMPANY, INC. , 7 


Third-Party Defendant. : 


The ieeues in the above entitled action having 
been brought on regularly for trial before the Honorable 
Gerard L. Goer..., United States District Judge on March 
19, 1976, and at the conclusion of the evidence the Court 
having reserved decision, and the Court therzafter on 
September 9,1976, having handed down its opinion directing 


that judgment *c entered for the plaintiff in the amount 
of $500.90, it is 


ORDERED, ADJUDGED AND DECREFD. that plaintiff, 
ELGIE & COMPANY, have judgment agaiust the defendants, 
$.S."S.A.NEDERBURG". Her Engines,Etc., ei SOUTH AFRICAN 


J 35a 


| MARINE CORPORATION, LTD., in the emount of $500.00. De- | 
ij 

 fendant SOUTH AFRICAN MARINE CORPORATION, LTD.'a claim for | 
|| indemnity ageinest the Third-Party Defendant is barred. 


| | 
\. Dated: New York, New York 
October ( , 1976. 
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UNITED STATES DISTRICT COURT vy oop ee 2 7 | 

SOUTHERN DISTRICT OF NEW YORK (15 on 
pepe ceniee nndencnteous ene soe /f/ 

ELGIE & COMPANY, : ! 

Plaintiff, | 

-against- : 74 Civ. 5112 (GLG) 


S.S."S.A.NEDERBURG", her engines, 
boilers, etc., and SOUTH AFRICAN : 
MARINL CORPORATION, LID., : 

NOTICE OF APPEAL 


atten tn IS ate 


Defendant and Third- 
Party Plaintiffs, 


~against- 


INTERNATIONAL TERMINAL OPERATING 
COMPANY, INC., 


Third-Perty Defendant. 


NOTICE is hereby given that ELGIE & COMPANY, 
plaintiff above nasi éd, hereby appeals to the United 
States Court of Appeals for the Second Circuit from only 
so much of the final judgment entered herein on the is 


day of October, 1976, which limits plaintiff's recovery 
to $500.09. 


Dated: New York, New York 
October /4, 1976. 


Yours, etc. 


99/John Street 
/ New York, New York 10038 
Telephone: 732-4646 { 
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Messrs. HAIGHT GARDNER POOR 


s 
Attorneys for Defendant and 
Third-Party Plaintiff 
One State Street 
New York, New York 


Messrs. HILL RIVKINS CAREY LOESBERG 
& O'BRIEN 
Attorneys for Third Party Defendant 


96 Fulton Street 
New York, New York 


J 


UNITED STATES DISTRICT COURT (yoke 7 4 
SOUTHERN DISTRICT OF NEW YORK Ue We 
cee me men mareen een nan mnmem ee ae ee SST x Nor £ Cop, 
ELGIE & COMPANY, : a ae 
Plaintiff, : . 
-against- : NOTICE OF APPEAL 


S.S "S.A. NEDERBURG", her engines, : 74 Civ. 5112 (GLG) 
boilers, etc., and SOUTH AFRICAN 


MARINE CORPORATION, LTD., : 
Defendant and - - 
Third-Party Plaintiff, vido 
-against- CS aii ‘ 
INTERNATIONAL TERMINAL OPERATING ha are 


Third-Party Defendant. : 


Notice is hereby given that SOUTH AFRICAN 
MARINE CORPORATION, LTD., defendant and third-party 
plaintiff in the above captioned matter, and owners of the 
S.S. "S.A. NEDERBURG", hereby appeals to tne United 
States Court of Appeals for the Second Circuit from the 
Opinion filed in this action on September 9, 1976 and the 
Final Judgment entered on October 13, 1976 with respect to: 
awarding Judgment in favor of plaintiff; and barring 
defendant SOUTH AFRICAN MARINE CORPORATION, LTD.'S 
claim foc indemnity against third-party defendant 
INCERNATIONAL TERMINAL OPERATING COMPANY, INC., 


Dated: New York, New York 
November 8, 1976 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant and 
fhird-Party Plaintiff 
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ey. 
A Member of the Firm 


One State Street Plaza 
New York, New York 10004 


BIGHAM, ENGLAR, JONES & HOUSTON 
Attorneys for Plaintiff 

99 John Street 

New York, New York 10038 


HILL, RIVKINS, CAREY, LOFSBERG & O'BRIEN 
Attorneys for Third-Party Defendant 

96 Fulton Street 

New York, New York 10038 
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UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF WEW YORK 
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ELGIE & COMPAFY, 3 

‘ Plaintiff, : CIVIL ACTION 
-against- : FILE WO. 

 g.8. "S.A. NEDERBURO", her engines, 1 , 
\ boilers, etc., COMPLAINT 
-and against- 

| §OUFH AFRICAN MARINE CORPORATION, LTD., 

; Defendant. 


1. This is a case of non-delivery of carge, 
civil and maritime, and is an admiralty and maritime claim 
| within the meaning of Rule 9 (h). Plaintiff invokes the 
| maritine procedures apecified in Rule 9 (h). 


@. Plaintiff is a legal entity established in 
| gecordance with law, with ite principal office at 54-55 
| Gardiner street, Darten, South Africa. Defendant SOUTH 
AFRICAN MARIRE CORPORATION, LTD. is a foreign corporation 
established in accordance with law, with an office ané 
place of business in South Africa and having as its agent 
south Africen Marine Corporation ((N.Y.), at 17 Battery 
Placé, Hew York, Hew York. 


‘sr Jam eo ier ea * 


“ote ntnceu: cinanesatesntamanan eneNnRER a penis Member 
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3. During all the times herein mentioned | 
defendent SOUTH AFRICAN MARINE CORPORATION, LTD. was the | 
owner and operator of the 8.8. "g.a. WEDERBURG" and 
operated it in the common carriage of goods by water for 
hire between the ports of New York and Durban, South Africa. 


kh. Te 8.8. "S.A. NEDERBURG” is now or Curing 
pendency of this action will be, within this District. 


5. On or about March 15, 1974 shuron Continental, 

' g textron company, delivered 11 cartons and one (1) crate 
of optical machinery and accessories to defendant SOUTH | 
AFRICAN MARINE CORPORATION, LTD. as @ common carrier at | 
New York, in good condition, for transpertation on the 8.8. 

"sa, NEDERBURG" to Durban, South Africa and Gelivery to 
plaintiff in consideration of an agreed freight, and pursaan 
to the valid terms of a bill of lading issued by defendant 

| SOUTH AFRICAN MARINE CORPORATION, LTD. and the S. 8. “S.A. 

WEDERBURO". 


| 
6. Although defendant SOUTH AFRICAN MARINE | 

CORPORATION, LD. issued the aforementioned bill of lading, | 

 ciauseé “on board", one (1) crate of the subject cargo, = 

din fact, not been laden end on or about April 29, 197% the 

| §.8."8.A. NEDERBURG” arrived at Durben and failed to Zeliver 

- @ne (1) crate of the subject shipment. 


7. Having relied upon the validity of the afore- 

mentioned "on board” bill of lading, prior tn April 29, 197%, 

| plaintirr became for value the owner of said shipment and : 
the ower and holder of said “on board" bill of lading, and | 

' prings this suit on its own behalf and that of all others 
interested in #.id shipment/ 


8. All conditions precedent required of plaintiff 
ané of all others interested in said shipment have been 
performed. 


9. By reason of the premises, pla. Af? end those: 


on whose behalf this suit is brought have sustained damages ' 
in the sum of $11,500.00, as nearly as the same can now be 
estimated, no part of which has been paid although duly 
éenanded . 


WHEREFORE, plaintiff prays: 


1. That the 5.5, "8S. A. NEDERBURG" be arrested; 
2. That process issue against defendants, and 

| that defendants de cited to appear and answer the allega- 

|| eaons of the complaint. : 

| 3. That an interlocutory judgment be entered in | 

| favor of the plaintiff against the 8. 8. “8. A. “HEDERBURO" | 

and against the defendant directing that the plai« -iff | 
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recover its damages and that the 8. 5. "3, A. NEDERBUWO" 
be condemned and sold and the preceeds of sale pplied to 
the payment to plaintiff of the sums founé éue it; 

4, That the amount due plaintiff be computed by 
further proceedings before & Commissioner, pursuant te 
mule 55 (b) and/or by further proceedings before the Court, | 
pursuant to Rale 42 (b)5 | 

5, That final judgment against defendants ani the 
8. S. "S.A, MEDERBURG"” be entered in favor of the plaintiff 
for the amount found due plaintiff with interest end with 
costs; and 

6. That plaintiff have such other ané further 
relief as may be just. 

BIGUAM Taye for Plaintiff 
VINCENT L. LEIBELL, JR. 
— wae OF the Vi 


office & P. 0. address: 
99 John t 


stree 
ew York, New York 10033 
T32-h6A6 


STATS OF KEW YORK ( 
3 88.3 


COUNTY of NEW YORK( 


PINCENT L. LEIBELL, JR 


ann 


sworn, deposes and “ays: 


I om @ mamber of the firma of BIGHAM, EAGLAR, 
JOWES & HOUSTON, attorneys for the plaintiff in this 


action. 


ZX nave read the foregoing complaint, know the 
contents thereof, and the same are true to the best of my 
knowledge, information and vdelief. 


The sources of my information and the grounds of 


wy belief are documents in the possersion of my firn. 


The reason this verification 4s made by me and 
not by Rigie & Company is thet Elgie & Company is a 


| corporation, no officer of which is now within this 
| District. 


VINCENT L: LEIBELL, J 


ener tec OE SEE OEE ETO An 


 gwom to vefore me this 


i 27 aay of Jo yriAs 
1 1974. 


SM. TRANCHIDA 
wen Palle, State of New York 
ed in 
Qualifi hs 


ns Const), 
Commission Expl March $ 


0, 1976 
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ELGIE & COMPANY, t 
Pleintif?, 8 | 
-~against- $ INTERROGATORIES PRO- 
POUNDED BY PLAINT IF? 
8.2. S.A *, har : TO DEFENDANTS Oo 
# s, boilers, stc., ANSWERED I8 WRITING 
3 AND UBDER Ost 
-and against- 
2 
_— AFRICAN MARIBE CORPORATION, 
Defendants 3 


Be te it not a copy of the bill 
lading 


be yas not the original issued By 


a. Stat* the name ef the gndi~idual 
Gated che 


: 2. Describe in éeteail the relatimenhip of the 
detendant. to the 8.8. "8.A. WEDERBURC" . 


4 3. On or about March 15, 1974 at Hew York,New Yor® 
| @8¢ defendant SOUTH AFRICAN MARINE CORPORATZON, LTD. receive 
\ @ shipment of 11 cartons and 1 crate of cptical machinery and 


fy 


, accessories, evidenced by the bill of lading annexed hereto 


| qs Exhibit "A" ané which is the subject of this action, which | 
: was to be transported aboard the 8.8. "S. A. MEDERBURG" to 
\ Darban, South Africa. 
‘j 
ti 
h. state whether any receipts, other than the 
! annexed bill of lading, were issued for the subject shipment 


at the Port of Loading. 


| S. If your answer to No. his affirmative; 


a. Set forth the terms and con- 
ditions of such receipts or 
attach a true copy of same. 


b. Nage the person or concern to 
which such receipts were given. 


ce. Were there eny notatione of 

| damage or exceptions of any kind 
i as to the condition of the 
shipment made upon such rec ripts; 
: 4f so, set forth the text cf the 
it notations or exceptions. 


6. Were any exceptions noted by the defendant 
| ox ite agents as te the condition and appearance of the 


oe ee at the time of their receipt at che Port of 


a 
tt : 
ij 


Leading other than the receipt bcretofore mentioned, and if 


| 
} s, what exceptions were so noted? 
4 


7. Was the subject shipment laden aboard the 8.8. | 
"s A. WEDERBURG"Z If so, state when the subject shipment 
was laden aboard the S.S."S.A. NEDERBURG"? | 


8, state the stowage given on the 8.8."B. A. | 
NEDERBURG", including hatch numbers, éGeck, hold and com- 
partment. 


9. Were any loading tallies prepared by defendant, 


its agente or employees? If so, 


a. State by whom such tailies 
were made, giving the name, 
adérees and job tities; 


b. State in whose possession such 
tally is or was when the de- . 
fendent last saw or heard of it; 


e. Set forth a i : description 
of each such tally and notations 


4t bore or attach a copy or copiss 
to your answers. 


8. 8. "S. A. WEDERBURG"? If so, state when and where the 


| 

| 
10. Was the subject shipment discharged from the | : 

| 
subject shipment was diacharged from the $.8."8.A.mEDERBONO"Y 


ll. State precisely and in detail the quantity 


' and condition of the subject shipment when discharged. 


| 
12. State if discharging tallies were prepared in | 
Durban, vouth Africa, and if so, by whom and in whose | 


: possession are these tallies. 


13. Describe each such tally and notations 
thercon or attach a true and complete copy of each to 


your ansvers. 


14, Was the subject shipment “ ‘“ivered to 
plaintiff, or his agent, if so, state when. 


15. State if delivery rece:pts were executed, 
ané if so, by w'.om and in whose possession are these 


delivery receipts. 


16. Describe each such delivery receipt and 
| potations thereon cr attech a true ané complete copy of 


each to your answers. 


Yours, etc. 


BIGHAM ENGLAR JONES & HOUSTON 
Atterneys for Plaintifz 


: ny VINCENT L. LEIBELL, dR 

i —[Weaber of the Fim 
: office & P. 0. Address: 
i) 99 John Street 
New York, Hew York 10038 
T32-RG6N6 


lj EXHIBIT "A" 


See opposite page 


|__= > SOUTH AFRIC..i MARINE CORPORATION (° os 


ING AGENT, REFERENCES at 


_ oe ee 


ATER GETTER Ue, £9928 -02 


POINT ANO COUNTRY OF ORIGIN 


i? * 
— nae 


WOTIFY PARTY comesTic ROUTING /EXPORT INSTRU TIONS 


ELGIE & COPA 

ELGIE & COUPANY RE tive ae 
2.9. 26K i669 he nived ie fe is aes 
1 DUNN. i 


~ 


:) 
2 
Uy 


/C# FB i395 


Re cer 
y 


mK 


2 


fe - - 
| *as identified on the reverse side and referred to herein as “‘the carrier.” Neither South African Marine Corporation (N.Y.), nor ary other 
hi a identified on to revi other chan te carrer, wharther oF not its name ie statid elanwhore hgrein, wepumas ony of se CU 
3 responsibilities and liabilities stated herein as being those of the -airiez. ; i i a le 

Ship opesated for account of:—> ee a to a} e 


( Of rancrze side) 


in witness whereof 3 (Three) Bills of Ladi ali of the same tenor have: 
been signed, one of which being accompii 4 the others to stand void. 


> ) ove 2 t 


DATED AT PORT GF LOADING, SHOWN ABOVE 


En AAs Ceomabeid Se FEE Se 3 
By : iS 
; er “ te ms - 
\ i i , | a , 


SOUTH AFRICA: MARINE CORPORATIO..,, LTD. carrier No. 1 
SPRINGBOK LINE, LTD. tcarier Wo. 2). 
SPRINGBOK SHIPPING COMPANY, LTD. (carrier No. 3) 


SHURON CONTINENT B. P. CENTRE, 
bebe J ____- THIBAULT SQUARE, CAPEVOWN 
REPUBLIC OF SOUTH AFRICA 


GENERAL AGENTS 
IN U.S.A.: 
SOUTH AFRICAN MARINE CORPORATION (N.Y.) 
17 BATTERY PLACE 
NEW YORK, N. Y. 10004 


Telegrams: ‘‘Safmarco, New York” 


SHORT FORM BILL OF LADING 


RECEIVED the goods, or packages said to contain goods herein mentioned, in apparent good order and condition 
unless otherwise indicated to be transported and delivered or transhipped as herein provided. 


_ ‘This Short Form Bill of Ladi ience and at its request, instead of the carrier’s regular 
form: of Bill cf Lading. It she!) have f the U.S. Carriage of Goods by Sea Act, 1936, or of 
the Carriage of Goods by Sea or similar Act in force in the locality where this Bill of Lading is issued. 


All the terms of the carrier’s regular form of Bill of Lading are incorporated herein with like force and effect as if they 
were written at length herein. A copy of such Bill of Lading is on file with the Federal Maritime Commission of the U.S.A.. 
and may be obtained from the carrier, it’s agents or the master. 


Particular attention is called to the 


goods on board, either 
consider advisable, 
lie on th 
, sail without pilots, 


voyage and may 
: proceed to and stay »t and load or ~ 
discharge at any place whatever, forwards, once or oftener, and may load, carry or 
at, for or set ween intermediate or other this voyage or a preceding oc? subsequent voyage, 
even though two or more of such voyages may overlap. shall be considered within the voyage herein 
intended es fully as if specifically described herein. 


Without limitation of any other provision herein, in any situati 
or anticipated before commencement of, or during the voyage, which, 
risk of capture, seizure, detention, damage, delay or disadvantage to, 
unsafe, imprudent or unlawful for any reason to commence or con 
at or leaving 
to load, or before or after 
tled thereto, to take delivery of the d on their f°" 
i toward or a\..«apting to en’ 
carrier may consi 
discharge the goods 
such time as the carrier thin 
discherge and forward the goods 
to give notice cf discnarpe or forwacui 
expense. Such Gisthasge shall cuistits-e 
from onje ferther rspensibil:ty “he carrer shal' be 2 
connection with the foregoing above the agreed freight. 


Full freight to port of discharge named dered completely earned on receipt of the goods by the 

carrier, whether the freiga. be stated or inten ‘f ted at destinatior; and the carrier shail be 

vencined a’ thutely oo all freigise and all charges ad to receive and retain them 

oe net alt cirsa:nstunces whciever, ship angjor <1f0 *s agen’ by transferabie 

$**currency. Rate of exchange for payment of freigat will i New York prevailing on 
ate of vescel’s srrival at the port ; 


Oe ee shipment of goods are superseded by this Bill of Lading and all its terms, 
. incorporated by reference are agreed by the shipper diadi 

€ ~ern the relat’ ‘ose included in the words “shipper” and ‘carrier 

earrior’s regular of Lading duly endorsed, will be 

agent of th? vececl at purt vi dischasge in ex order. 


(CONTINUED ON REVERSE SIDE} 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
can secccenstecscorsess*™ 
ELGIE & COMPANY, 7 : 
Plaintiff, : 
- against - 
S.S. "SA.A. NEDERBURG", her 


engines, boilers, etc., ANSWER 
: 74 Civ. 5112 


- and against - Pipe ae ea 


CuPy Dene. 131) 


SOUTH AFRICAN MARINE CORPORATION, 
L2D., | payee 


Defendant. . 
gmt, donne & Hnuston 


on cacokecceeeeeirsss: coeeeeees 


Defendant, South African uatine Corporation, Ltd., 
by its attorneys, Haight, Gardner, Poor & Havens, for its 
Answer to the Complaint herein, alleges upon information 
and belief as follows: : 

1. Denies knowledge or information sufficient 
to form a belief as to the allegations cosenians in 
Paragraph 1 of the Complaint. 

2. Admits that Defendant, South African Marine 
Corporation, Ltd., is a foreign corporation established in 
accordance with law, with an office and place of business 
= South Africa and having as its agent South African Marine 
Corporation (N.Y.) at 17 Battery Place, New York, New York, 
but except as so specifically admitted, denies knowledge or 


information sufficient to form a belief as to the allegations 


contained in Paragraph 2 of the Complaint. 
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3. Admits that during all the times herein 


mentioned, Defendant South African Marine Corporation, Ltd., 
rator of the 6.8. "8.A- NEDERBURG" and 


of goods by water for 


was the owner and ope 


operated it in the ocean carriage 


ew York and Durban, South Africa, 
\ 


hire between the ports of i 


but except as sO specifically admitted, denies each and 
every allegation contained in Paragraph 3 of the Complaint. 


4. Denies each and every allegation contained 


in Paragraph 4 of the Complaint. 


5. Admits that on er about March 15, 1974, 


Shuron Continental, delivered one (1} crate said to contain 
optical machinery and accessories to Defendant South 


African Marine Corporation, Ltd., at New york, in apparent 


good condition for transportation on the S.S. "S.A. 
NEDERBURG" to Durban, South Africa in consideration of an 


eed freight and pursuant to the terms of @ bill of 


Defendant South African Marin 


agr 
e Corporation, 


lading issued oy 
lly admitted, denies each 


the 


Ltd., but except as so specifica 


and every allegation contained in Paragraph 5 of 


Complaint. 
6. Defendant South African Mari 
"S.A. NEDERBURG" , arrived in 


ne Corporation, 


Ltd. admits that the S.S.- 


Durban on OF about April 29, 1974, and failed to delivered 


one (1) crate of the subject shipment, but denies each 


and every allegation contained in Paragraph 6 of the 


Complaint 


7. Denies each and every allegation contained 


in Paragraph 7 of the Complaint. 
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8. Denies each and every allegation contained 
in Paragraph 8 of the Complaint. 

9. Denies each and every allegation contained 
in Paragraph 9 of the Complaint. 

FURTHER ANSWERING THE COMPLAINT, AND FOR : 
FIRST, SEPARATE AND COMPLETE DEFENSE THERETO, DEFENDANT 
SOUTH AFRICAN MARINE CORPORATION, LTD., ALLEGES UPON 
INFORMATION AND BELIEF AS FOLLOWS : 

10. Repeats and realleges each and every 
admission, denial and denial of knowledge or information 
contained in Paragraphs 1 through 9, inclusive of this 
Answer, with the same force ana effect as if herein set 
forth at length. 

11. Any shortage, loss and/or damage to the 
goods was due to causes for whieh neither the carrier nor 
the ship was liable or responsible for by virtv2 of the 
provisions of the Carriage of Goods by Sea Act, approved 
April 16, 1936, and/or Harter Act, and/or applicable 
tariffs, and/or the provisions of the said bill of lading 
included but not limited to the $500 package limitation. 

12. That the terms and conditions of the 
South African Marine Corporation Ltd., standard bill of 
lading were and are expressly incorporated in the dock 


receipt and in the bill of lading and are applicable *o 


the shipment in suit. 
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13. That Clause No. 1 of said standard bill 
of lading provides that the U.S. Carriage of Goods by Sea 


Act as well as the contractual provisions of the contract 


of carriage are applicable during the entire period the 
shipment was in the custody of the carrier. Clause No. l 


states in part: 


"This bill of lading shall have effect 
subject to the provisiors of the Carriage 
of Goods by Sea Act of the U.S., 1936 or 
the Carriage of Goods by Sea or similar Act 
in force in any locality where chis bill of 
lading may be issued. All the provisions 
of such Act are incorporaced herein and 
except as may be specifically provided 
herein shall govern throughout the entire 
time that the goods are in the custody 
of the carrier and nothing herein contained 
ghall be considered a surrender by the carrier 
of any of its rights or immunities or an increase 
of any of its responsibilities or liabilities 
under said Act... -" 


14. That Clause 13 of said standard bill of 
lading provides that any loss shall be limited to $500 per 
package for any damage, loss or shortese occurring while 
in the possession of the carrier. Clause 13 reads as 
follows: : : 


"tn case of any loss or damage to or 

in connection with goods exceeding in actual 
value $500 lawful money of the United States, 
per package, or in case of goods not shipped 
in packages per customary freight unit, the 
value of the goods shall be deemed to be $500 
per package or per unit, on which basis the 
freight is adjusted and the Carrier's 
liability, if any shall be determined on the 
basis of a value of $500 per package or per 
customary freight unit, or pro rata in case 
of partial loss or damage, unless the nature 
of the goods and a valuation higher than $500 


rca . 
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shali have been declared in writing by the 


shipper upon delivery 
inserted in this bill 


freight paid if require 
if the actual value o 
freight unit shall exceed 


or per customary 
such declared value, 
theless be “eemed to 
and any partial loss 
adjusted pro rate on 
declared value. 


is less than $500 t:.e 


to the Carrier and 

of lading and extra 

dad and in such case, 

f the goods per package 


the value shall never~- 


be the declared value 


or damage shall be 
the basis of such 


If the value of the goods 


valuation in the 


calculation anc adjustment of claims is 
understood that th meaning of the word 
“package” includes pieces and articles 

of any description except goods shipped 


in bulk". 


WHERETORE, Defendant South African Marine Corporation, 


Ltd., demands judgment dismissi 
with costs and disbursements Cc 
other and further relief as in 


New York, New York 
June 11, 1975 


Dated: 


~g the Complaint, together 
this action, and for such 


the premises may be just. 


HAIGHT, GARDNER, POOR & HAVENS 
_ Attorneys for Defendant, 
SOUTH AFRICAN MARINE CORPORATION, LTD. 


By 


A Member 


Zé. chet 


the xm 


One State Street Plaza 
New York, N. Y. 10004 


TO: BIGHAM, ENGLAR, JONES 
& HOUSTON : 
Attorneys for Plaintiff 
99 John Street 


New York, N. Y¥, 10038. 


Pee 
ieee 
z E's. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


See dee a wel ee eS CERO O ee err cooert 


ELGIE & COMPANY, 
Plaintiff, 
- against - 
S.S. "S.A. NEDERBURG", her 
engines, boilers, etc. and : 


SOUTH AFRICAN MARINE CORPORATION, 


f 


oe 


Defendants and Third Party "we LTARO CART FT 


Piaintiffs, 
t+ COMPLALES 
- against - 74 Civ. Baie 


eo 


INTERNATIONAL TERMINAL OPERATING 
CUus TNCs, $ 


"pird Party Defendant. 3 


ace ves pkdbeees cade ee sees eet eat eee em 


Defendant and Third Party Plaintiff, SOUTH 
AFRICAN MARINE CORPORATION, LTD., by its attorneys, Haight, 
Gardner, Poor & Havens, complaining of the above-named 
Third Party Defendant alleges upon information and belief 


as follows: 

1. This ¢s an admiralty and maritime claim 
within the meaning of Rule 9(h) of the Federal Rules of 
Civil Procedure. 

2. On or about November 21, 1974, a Complaint 
was filed in the United States District Court for. the 
Southern District of New York by Elgie & Comp... against 
the S.S. "S.A. NEDERBURG" and South African Marine 


Corporation, Ltd., to recover $11,500 for the alleged loss 


2 
aa NRE CCNA RET ORR A A SA A RE A ‘odin 
‘ * 
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one (1) crate of optical equipment carried onboard the 
S.S. "S.A. NEDERBURG", from woo Work, New York to Durban, 
South Africa. A copy of the Complaint is annexed hereto 
and marked Exhibit "?". o 

3. At all times hereinafter mentioned, Third 
Party Defendant, International Terminal operating Cov, InCs, 
was and still is a eacueencian organized and existing under 
and by virtue of the laws of the State of New York, and 
has been and is still doing business within this district 
with an office and principal place of business situated at 
17 Battery Place, New York, New York. 

4. At all times hereinafter mentioned, Defendant 
and Third Party Plaintiff, South African Marine Corporation, 
Ltd., was and still is a foreign ousiness entity organized 
and existing under and by virtue of the laws of the Republic 
of South Africa and was and now is engaged in business as 
an ocean carrier of merchandise for hire and owned 
and operated the S.S. "S.A. NEDERBURG". 

5. At all times pertinent to the Complaint of 
the Plaintiff and Third Party Complaint, Third Party 
Defendant, International Terminal Operating Co., “inc. 
agreed to furnish stevedoring and terminal services to the 
vessel under the ownership and operation of South African 
Marine Corporation, Ltd., including loading and caring 


for the shipment in suit. 


yh 


a  fnecneaceneh mace 
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6. On or about March 13, 1974, the cargo 
mentioned in the Complaint was delivered to Internatior.al 
Terminal Operating Co., Inc.'s custody for eventual 


loading aboard one of Third Party Plaintiff's vessels, 


the S.S. "S.A. NEDERBURG". International Terminal 
Operating Co., Inc. acknowledged receipt of the entire 
shipment pursuant to the valid terms of the agreement 
between International Terminal Operating Co., Inc. and y 
South African Marine Corporation. 
7. That if the shipment in suit was lost, 
as alieged by the plaintiff, such loss occurred when the 
goods were in the custody, care and control of Third 
Party Defendant, International Terminal Operating Co., 
Inc. 
8. If the plaintiff suffered any damages as 
alleged in the Complaint, the same are improperly attributed 
to the acts of Defendant and Third Party Plaintiff, but 
were actually caused by the actual fault, neglect, act or 
omission of the Third Party Defendant and in violation of 
International Terminal Operating Co., Inc.'s warranty to 
perform its services in a workmanlike manner. 
9. By reason of the foregoing, Third Party 
Defendant is primarily liable for any and all damages 


sustained by the Plaintiff and said Third Party Defendant 


is obligated to indemnify the Third Party Plaintiff for 
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any and all damage that may be imposed upon it by reason 
of the samavventes described in the Complaint of 
Plaintiff herein. 

WHEREFORE, Defendant and Third Party Plaintiff 
demands judgment against Third Party Defendant for all 


such sums which may be recovered by the Plaintiff against 


the Defendant and Third Party Plaintiff in this action 
together with reasonable counsel fees, costs and : 
disbursements of this action. 


Dated: New York, New York 
June 6, 1975 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendants 
and Third Party Plaintiffs 


By ag 
the Firm 


One State Street Plaza 
New York, N. Y. 10004 
(212) 344-6800 


scraestineseammaemeenatinsinamicenan 


J 59a 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF KEW YORK 


neaccesessewscocennomsecmece ena sean aco aK 


: 
ELGIE & COMPANY, 


3 
Plaintiff, 
: Index Ro. 
- against - 7% Civ. 5112 (RO) 
t- 
oe hega once gp By AFRICAN 
neat rs, etc. $ 
ort SicaketOu, LED LTD. ANSWER OF THIRD-PARTY 
DEPEADANY TO 
Defendent and COMPLAINT AND 
Gnird-Party Plaintiffs, : THIRD-PARTY 


- against - t_ COUMERRCATM 
| LWYERNATIONAL TERMINAL OPERATING coe 1 
CO., INC., vo Ww ry on 


Third-Party Defendant. ; 
en eee 
Third-party defendant, INTERNATIONAL TERMINAL 
OPERATING CO., INC., (Hereinafter referred to as ITO), dy 
its attorneys, Hill, Rivkins, Carey, Loesberg & O'Brien, for 
its enewer tc the complaint and third-party complaint herein, 
alleges on information and belief as follows: 
POR ITS AMSWER 30 THE PLAINEINY'S COMPLALIT 
1. Denies knowledge or information sufficient to 
| form eo belief as to the allegations contained 
in paragraphs "1", “2°, "3", ve, "5", "6", 
7", "8° and "9", of the plaintiff's complaint. 
FURTHER ANSWERING AND AS A FIRST 
POTLALTLY?’ 8. COMPLALET 
2. The plaintiff fails te state a cause ef action 
ageinst the third-party defendant, ITO. 


? 


oa 2 

ney . 

Col IG A Sad ae a Ra REL Stee ee ee RR Rl he AN 
i atta 


3. 


5. 


6. 


FURTHER ANSWERING AND A5 A SECOND 
AFFIRMATIVE COMPLETE DEFENSE TO 


___ LAT 


If the pleintiff euffered any damages, which 
4s denied, said damages were caused solely 
by the fault and/or negligence of the plain- 
tire and/or their agents or by the defendant- 
third-party plaintiff, SOUTH AFRICAN MARINE 
CORPORATION, LID., for which the third-party 


aefendant is not iieble. 


FURTHER ANSWERING AND AS A THIRD 
AFFIRMATIVE COMPLETE DEFEKSE TO 


PLALNELEF’ § COMPLAINT 
The terms and provisions of the United 
States Carriage of Goods by Sea Act of 
1936, 46 U.S.C.A. §1300 et seq.- 
FURTHER ANSWERING AND AS A FOURTH 
APFIMATIVE COMPLETE DEFENSE TO 
The terus and provisions of the Harter Act, 
46 U.S.C.A. §190 et seq... 


Third-party defendant, 170, claims all the 
benefits of the bill or bille of leding issued 
by the defendant/third-party plaintiff, 

SOUPH AFRICAN MARINE CORP., LTD., which 


constitute the contract of carriage vetween 


the owners of the contents of the shipment 


10. 


il. 
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which are the subject of this action and which 
contract inures to the benefit of third-party 
defendant, ITO. 

FURTHER ANSWERING AND AS A SIXTH 
Third-party defendant, I70, claims that it 

4s not liable to the plaintiff in eccordance 
with the terms of the contract between the 
defendant/third-party plaintiff, SOUTH 
AFRICAN MARINE CORP., LTD., and third-party 
defendant, ITO. 

PURTHER ANSWERING AND AS A SEVENTH 
AFFIRMATIVE GEMPLETR DEFENSE TU 

———__—_ FLAL MTL S_COMPLAL ES 
Third-party defendant, ITO, a& al] tines 
performed their duties end obligations in 


Admits the allegations contained in paragraph 
"2" of the third-party complaint. 

Denies knowledge or information sufficient to 
fore a belief as to the allegations cen- 
teined in paregraphs "2" of the third-parsy 
plaintiff's complaint. 

Adwits the allegations as contained in pera- 
graph "3" of the third-party plaintiff's 


13. 


14, 


15. 


16. 
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complaint, except that it denies that the 
State of incorporation of the third-party 
defendant, ITO, is New York. 

Denies knowledge or information sufficient to 
fere a velief eas to the allegations contained 
in paragraph "kh" of the third-party plaintiff's 
complaint. 

Admits that third-party defendant, ITO, per- 
foras terminal and stevedoring services for 
the third-party plaintiff's vessels and 
cargoes and except as herein admitted, dunies 
the allegations contained in peragraph "5" of 
the third-party couplaiat. 


Denies knowledge or information sufficiant 
to form a belief as to the allegations con- 
tained in peregraph "6" of the third-party 
plaintiff's complaint. 
Denies the ellegations contained in paragraphs, 
"7’, "8" and "9" of the Third-perty complaint. 
FURTHER ANSWERIES AS A FIRST 
ATA YHD-EAREY. COMPLATEE 
Tird-perty defendant, ITO, clains the 
benefit of the United States Carriage of 
Goods by Sea Act of 1936, The Harter Act, 


and also the package limitation conteined 
therein. 


i7. 


19. 


Third-party defendant, ITO, claims all the 
benefits of the bill or bills of lading issued 
by the defendant/third-party plaintiff, 
SOUTH AFRICAN MARINE CORP., LTD., which con- 
stitute the contract of carriage betweian the 
defendant/third-party pleintif?’ and the owners 
of the contents of the shipaent which are 
the subject of this actien and which contract 
4nures to the benefit of the third-party defen- 
dant, ITO. 
FURTHER ANSWERING AS A THIRD 
10 THE THIRD-PARTY COMPLATET 


Tird-party defendant, ITO, claims that it is 
not liable to either the plaintiff or the 
defendant/third-party plaintiff in accordance 
with the contract between the third-party 
defendant, ITO, and the defendant/third-party 
plaintiff, SOUTH AFRICAN MARINE CORP., LTD. 
PURTHER AMSWERING AS A FOURTH 
10 TH THIRD. PAREY COMPLATIT 


That if the plaintiffa sustained any demages, 
which is denied, it was caused solely by 

the fault and/or negligence of the defendant/ 
third-party plaintiff for which the third- 
party defendant is not liable. 


ARN Sa asa a LLY al eT ene . 
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20, That the third-party defendant, ITO, was acting 
solely as the agent for the third-party plain- 
tier, SOUTH AFRICAM MARINE CORP., LTD., and 
af there was any misdelivery, non-delivery 
and/or deviation concerning plaintiff's goods, 
which is denied, it was caused solely by the 
fault and/or neglect of the defendant/third- 
party pleintiff. 


AS FOR A COUNTERCLAIM AGAINST 
THE THIRD-PARTY PLAINTIFY LY 


THE THIRD-PARTY DEFENDANT 
21. Third-party defendant repeats and realleges 


each and every allegation of paragraphs "9" 

and "15" as if fully set forth et length herein. 
22. ‘That at all times hereinafter mentioned the 

third-party defendant, ITO, is @ corporation 

duly organized and existing under and by 

virtue of the laws of the State of Delaware 

with an office and place of business situated 

eat 17 Battery Place, New York, New York 10004. 


23. That all times hereinafter mentioned the 
defendant/third-party plaintiff, SOUTH 
AFRICAN MARINE CORP., LTD., is a corporation 


organized and existing under and by virtue of 


OO GR ER NE SS 
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the laws of a foreign country, with an office 
and place of business situated at 17 Battery 
Place, Hew York, Mew York. 

2h, That if the pleintiff suffered any loss ana/or 
damage, which is denied, the less and/or 
damage was caused solely by the freud, 
negligence and/or fault of the defendant/ 
third-party plaintiff and/or their agents. 

25. That if the third-party defendant is found 

responsible for any of the loss and/or Gamage 
sustained by the plaintiff, the third-party 
defendant is entitled to indemificatien from 
the defendant/third-party plaintifr for all 
losses and/or damages including the costs of 
this action. 

WHEREFORE, the third-party defendant, ITO, demands 
judgment against the defendant/third-party plaintiff, SOUTH 
AFRICAN MARIME CORP., LTD., and prays that the plaintiff's 
and third-party plaintiff's complaint be dismissed es against 
the third-party defendant, and that the third-perty defen- 
dant be awarded the costs and expenser in defending this ac 
and for such other further relief as to this Court may sect 
just. 


ted: Mew York, New york 
June 23'4, 1975 
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Yours etc., 


HILL RIVKINS CAREY LOESBERG & OHUBI 


Attorneys for Third-perty 


Int'l Terminal Operating Co., Inc. 


"= ROBERT 


B. DALEY 


Attorney of Record 


96 Fulton Street 
Rew York, New York 10038 
(212) 233-6171 


BIGHAM JONES & HOUSTON 
BIGHAM, EM? fiainti”: 

99 John Street 

lew York, New York 10038 


HAIGHT, HAVENS 


GARDEER, POOR & 
Attorneys for Defendant/third-perty plaintiff 


One Stete Street Plaza 
New York, New York 10004 
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UNITED STAVES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ee eee ee ee noes eeugeeeerrer™ 
ELGIE & COMPANY, 
Plaintiff, 
- against - 


S.S. "S.A. NEDERBURG", her 


engines, boilers, etc., and : 
SOUTH AFRICAN MARINE CORPORATION, REPLY TO THIRD 
LTD., : PARTY DEFENDANT'S 
COUNTERCLAIM 
Defendant and Third : AGAINST THIRD 
\ Party Plaintiffs, PARTY PLAINTIFF 
i 3 74 Civ. 5il2 (RO) 
- against - 


INTERNATIONAL TERMINAL OPERATING ° 
co., INC., 7 


COPY RECKIVED 


Third Party Defendant. : 
Pe Er adda 
Defendant and Third Party Plaintiff, South 
African Marine Corporation, Ltd., by its attorners, Haight, 
Gardner, Poor & Havens, respectfully alleges upon 
information and belief as Sobtownt: | 
1. Denies knowledge or informai .on sufficient 
to form a belief as to the allegations contained in 
Paragraph 22 of Third Party Defendant's Answer and 
Counterclaim. 
2. Admits that at all times hereinafter 
mentioned, the Defendant and Third Party Plaintiff, South 
African Marine Corp., Ltd., is a corporation or,anized 


and existing under and by virtue of the laws of a foreign 
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country, with an agent with a place of business situated 
at 17 Battery Place, New York, New York. 

3. Denies each and every allegation contained 
in Paragraph 24 of Third Party Defendant's Answer and 
Counterclaim. 

4. Denies each and every allegation contained 
in Paragraph 25 of Third Party Defendant's Answer and 
Counterclaim. 

WHEREFORE, Third Party Plaintiff, South African 
Marine Corporation, Inc., demands judgment against Third 
Party Defendant, International Terminal Operating Co., Inc. 
for all sums that may be adjudged against it in favor of 
the Plaintiff, as well as counsel fees and other expenses 
incurred by said Third Party Plaintiff, South African 
Marine Corporation, Inc. 


Dated: New York, New York 
June 25, 1975 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant and 
Third Party Plaintiffs, 


By 
' A Member of the Firm 
¢ One State Street Plaza 
New York, N. ¥. 10004 
TO: BIGHAM, ENGLAR, JONES r 
& HOUSTON . 
Attorneys for Plaintiff 


99 John Street 
New York, N. Y. 10038 


HILL, RIVKINS, CAREY, LOESBERG 
& O'BRIEN 
Attorneys for Third Party Defendant 
96 Fulton Street 
New York, N. Y. 10038 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
sGcwecbouwcwes dendedieeecnacseueeeeueaen 
ELGIE & COMPANY, 

Plaintiff, 

- against - 

S.S. "S.A. NEDERBURG", her engines, 
boilers, etc., and SOUTH AFRICAN $ 
MARINE CORPORATION, LTD., 


: INTERROGATORIES 
Defendant and Third 


Party Plaintiffs, ¢ 74 Giv. S112 (OO) 
- against - : 
| INTERNATIONAL TERMINAL OPERATING H 
CO., INC., . 
Third Party 
Defendant. $ 
Lee edaneee ees cde eseeeyseeiedenen Cente 
SIRS 3 
PLEASE TAKE NOTICE that the Defendant and Third 
Party Plaintiff, South African Marine Corporation, Ltd., 
requests the Plainciff, Elgie & Company, to answer under 
oath, in accordance with Rule 33 of the Federal Rules of 
Civil Procedure, the following interrogatories: 


1. Set forth the names and addresses of the 
offices of Plaintiff at the time of the shipment in 
question. 
2. Set forth the monetary interest Plaintiff has 
in the claim and the monetary interest which any other 
individual, corporation or insurance company has in the claim 
3. Set forth the names and addresses of all 


parties who had, have now, or may later have an interest . 


i a Mite! i A Se i hae «A tne 


ome nacnntnncernent sn 


in this claim, i.e., the names and addr-~ses of the parties 
whose interests Plaintiff claims to represent in the 
Complaint. 

‘“q, set forth the name and address of the party 
who owned the shipment at the time it was loaded on board 
the vessel. 

5. Set forth the name and address of the. party 
who ownea the shipment at the time it was delivered by 
the vessel at the port of discharge. 

6. State when and where and by what means, 
Plaintiff became the owner of the shipment in suit. 

7. State in detail, how the sum alleged in the 
addendum clause of the Complaint is computed. ~ 

8.: Set forth the type and extent of loss 
sustained by the shipment, identifying the damaged cargo 
by marks and numbers. 

9. Set forth: 

a) when, where and by whom the damage listed 
in the Answer to the previous interrogatory was ascertained; 
b) the documentary evidence in support thereof. 

10. Describe what records were kept which show: 

a) the condition of the shipment at the time 
of arrival; 


b) what inspections were made after the 


shipment arrived; 
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c) the names and addresses of the persons who 


inspected the shipment after it arrived, and 


a) the dates and places where the various 


inspections were made. 


11. Set forth the ila and address of the person 
who handled the purchase of the shipment on behalf of the 
Plaintiff. 2 

AZ. eines when the shipment was ordered from the 
shipper and describe the documentary evidence thereof. 

13. State whether the shipper was to pack the 
shipment, or if not, who in fact did pack the shipment. 

14. “Set forth the terms and conditions of the 
contracts of carriage and any es thereto, or you may 
attach copies thereof to your answers. 

15. With reference to Plaintiff's Complaint, 
state by bill of lading number, marks, etc., each unit 
which is claimed to have been densead, the invoice value 
of the contents of each such package and the extent to 
which the contents of each package is claimed to have been 
damaged. 

16. State the ultimate disposition. of the 
cargo which was received by Plaintiff ex the vessel. 

a) if the cargo was sold, state the name of 
the purchaser or purchasers and the amount for which the 


cargo or portions thereof were sold and the date of sale. 
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b) state any additional or extraordinary 
expenses, +e cay. incurred by plaintiff in the sale or other 
disposition of the shipment in suit, giving full particulars 
and amounts. 

c) if the cargo was not sold, state the 
present location of the shipment, giving such particulars 


as to permit inspection thereof. 


17. Set forth: 

a) the value F.O.B. of the cargo in suit 
delivered to the vessel at the time of such delivery at the 
port of Antwerp. 

b). the price of which Plaintiff purchased the 
cargo. 

c) whether Plaintiff or any of its 
subsidiaries are in the business of manufacturing the items 
comprising the shipment in suit. . 

18. State whether the cargo, which is the 
subject of this suit, was insured by Plaintiff or anyone 
acting on its behalf of interest, against loss, damage or 
other perils from the time it left New York, until it was 
delivered. If y@ar answer is in the tise: : 

a) state who purchased the insurance. 


b) state whether a claim was ever made to 


the insurance company under the policy of insurance. 


Le Maa tet 
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: c) if Plaintiff or anyone else obtained 


a Pecovery under the terms of this policy, state the 
‘anount recovered, the date recovery was made from the 
insurance company, and whether a subrogation agreement 
of loan receipt was given in return for the proceeds of 
the insurance settlement. 

ad) state whether the claim was declined by 
the insurance company, and if so, for what reason. 

e) describe the terms of the insurance 
policy or append a copy of the insurance agreement to your 


answers. 


19. State whether an agent or an officer of 
Plaintiff or its assured, inspected the cargo in suit, 
either before loading onto the vessel or after discharge 
from the vessel, and whether any reports or surveys were 
made at that’ time, if so, please set forth the name and 
address of such officer or agent, the date of the report 
and the name ‘an address of the present custodian of such 
report. 

| 20. a) State whether the shipment referred to in 
the Complaint remained from the time the items were packed 
until the time they icy whe on board the vessel, setting 
forth the date and length of time the shipment remained in 


each place and the name and address of each custodian. 


Ce ee ee 
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b) describe fully the means of transportation 
used to move the shipment in question, from the time the 
cargo shipped from the place of origin, to the time it 
was delivered to the vessel. 

c) describe how the shipment was protected 
from the Eeenuens during this period. 

a) state whether the shipment was exposed 
to rain, snow or ice from the place of origin to such time 
as the goods were delivered aboard the vessel. If so, 
please se*+ forth full details including time, place and 
description of the weather conditions. 

e) were lighters or other vessels used to 
transport the shipment at any time before delivery to the 
vessel? If so, give full particulars. 

£) state how many days before the day of 


loading on board the vessel the shipment was removed from 


the place of origin and ghace mietter the shipment was 
covered or uncovered at any time during this period, and 
give the dates when covered and the dates when uncovered. 
21. State w ether any exceptions to the 
condition of the shipment in suit was noted between the 
point of origin and delivery aboard the eek. If so, 
give the particulars thereof. 
22. -a) if it is claimed that this Defendant, its 


agent or servants were at fault or negligenb with respect 


to the loading of said shipment, state in what respect. 


sranscceiuce arn 
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b) state whether or not there was a 
representative of the shipper present at the time that 
the shipment was loaded. If so, set forth his name and 
address. 

23. If it is claimed that this befendart, its 
agent or servants were at fault, or negligent with respect 
to the stowage of the shipment, state in what respect or 
respects. | 

24. If it is claimed that this Defe ant, its 
agent or servants were at fault with respect to the care 
of the shipment in suit, state in what respect or respects. 

25. Is it claimed that the vessel was in any 
respect unseaworthy or negligent? If so, in what respect 
or respects. 

26. Describe fully all shipping documents, banking 
documents, correspondence, communications and other rer rere 
data which passed between the shipper, consignee and any 
other party in interest concerning the shipment in suit. 
27. State what exceptions, if any, were taken 
at the time of delivery of the shipment in suit at 


destination. 


28. State whether it is claimed that the 
shipper gave Defendant any special directions or instructions 
with respect to the stowage or handling of the shipment 


in suit. If so, set forth the content of these special 
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directions or instructions and how Plaintiff claims 
Defendant failed to comply, if it is so claimed. 
29. If any customs duties were paid upon the 
shipment in suit, describe any documentary evidence therof. 
30. If any items of the shipment wee photographed 
after discharge from the vessel, state when, where and by 
whom they were photographed. 


31. If any items of the shipment were 


photographed before loading aboard the vessel, state when, 
where and by whom they were photographed. 

32. State what is the percentage of normal loss 
experienced by Plaintiff on like shipments. 

33. Give the names and addresses of all persons 
from whom statements concerning the alleged shipment in 
suit have been obtained; state whether each is oral or 
written, and state whether each was given before or after 
the commencement of this suit. 

34. State when, where, by whom and to whom, notice 
of claim on the Plaintiff's behalf was given to this 
Defendant; set forth the contents of such notice of claim 
or attach a true copy thereof. : . 

35. State whether or not the Plaintiff or anyone 
on its behalf requested from this Defendant, the charterer, 
or anyone else, an extension of suit time; if the answer is 


in the affirmative, set forth the terms of any extension or | - 
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attach a true copy thereof. 


Dated: New York, New York 


October 17, 1975 
Yours, etc. 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant and 
Third Party Plaintiff, 


By 
A Member of the Firm 


One State Street Plaza 
New York; N. ¥. 10004 


BIGHAM, ENGLAR, JONES 
& HOUSTON 
Attorneys for Plaintiff 
99 John Street 
New York, N. Y. 10038 


HILL, RIVKINS, CAREY, 
LOESBERG & O'BRIEN 
Attorneys for Third Party Defendant . 
96 Fulton Street 
New York, N. Y. 10038 
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UNITED STATES DISTRICT COUNT 
SOUTHERN DISTRICT OF 


OF NEW YORK 
een en ecceeseceweenecesc ec cesesncessesonk 
ELGIE & COMPANY, t | 
Plaintif?, 3 | 
~against- i 
ANSWERS TO 
S.8.°8S.A.NEDERBURO", her cnginee. : IMFERROGATORIZS 
boilers, ete., afd SOUTH AFRI | 
CORPORATION, LTD., 
7h Civ. 5112 (RO) 
Defenéant $ 
Third-Party onpisintiffe, 
& 
-against- 
3 
INTERNATIONAL TERMINAL OPERATING 
fO0.5 IMC.» § 


phiré-Party Defendant. : 


Oo O28 682 82288 e So CHEOEZOO+ OOO se nanaweagucewaak 


een eee cent a a a 


Plaintiff ELOIE & COMPANY answers interrogatorie 
propounded by defendant and Third-Party plaintiff SOUTH 
AFRICAN MARINE CORPORATION LTD., herein under oath as 
follows: 


i. aa ey od 
P. 0. Box 1399, 54-55 Gardner Street 
Darven, South Africa. 


2. $11,433.12 


3. 
7 _. Box x 1099, 54-5 A-35 Garéner street 


Commercial Insurance Compeng of of Newark, Nod. 
10 Park Place, Newark, New Jersey . 


Commercial Insurance er of Newark, 3.J. 
ove Marine Office-, ten & Cox Corp. 
60 maiden Lane, New » M.¥. 10038 


ee re oe ee eo of 
oat a Pa Fam a a i rm NE 
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applicable, cargo was not discharged 
— ie 


Plaintiff purchased the cargo from Sharon 
Centinental, Division ef Textron, Inc., 
C.3.¥7. Durben , 


rast 2) resi Te _— 


Hot applicable, as claim is not for damage. 
Net app!icable. 

Het applicabic. 

Unknewmm at this tims. 


Unknewn at this time. 


Unknem to plaintiff. 


Interroga calle for a conelusion 
ef law, which is te be determined by 
the Court 


a « 


Dated : 


New York, Hew York 
Gctober 24, 2 


Jj C80 SC Lectin inant aoe 
~ 38, fhe cargo 4id not leave ew York. 


unknem to plaintiff. 
unknown to plaintiff. 
ghigment was not leaded. 
Shipment was not stowed. 
ghipaent was not delivered. 
ghipnent was not ¢elivered. 
he usual commercial papers. 
Not appliceabdls. 

Unknow to plaintiff. 

Net applicable. 

Net applicabic. 

Waknom to plaintiff 

Net applicable. 

wone 

By commencement of this action/ 
Ho. 


a 
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|| 70: MATGUP, GA POOR & HAVENS 
) f enfant and 
| attorneys for 
HILL, RIVKINS, CAREY, LOSSBERO & O'SRIED 
| gpa for Third Sire barty Defendant 
i 96 Fulton street 
| ew a Hew York 10039 


2° See 
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| 
STATE OW MEW YORK ( | 
COUNTY OF MEM YORK 


JOM T. KOCHENDORPER, peing duly sworn, 
Geposes and says: 


ENGLAR JONES & NOUSTOH, attorneys for the plaintiff, and 


| 
| 
| 
qhat he is associated with the firm of BIOHAM | 
aduitted to practice before this Court. | 


eat he 1s fentliar with the cage end proceedings 
meretofore hed herein, and that he has read the answers 
to the interrogatories, knows the contents thereof ané 
that the vane are tree to the best of his knowledge ané 
peiier. 


ghat the reason why this verification is not 
made by plaintiff is that said plaintiff is e foreign 
organisation, no efficer nor director of which is within 
the jurisdiction ef ‘11s Court at 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
oc ccecwuceesseuesssseetsrseteee 


ELGIE & COMPANY, 
3 


Plaintiff, 

: 
- against ~ 
t 
S.S. "S.A. NEDERBURG", her : 
engines, boilers, etc., : . ANSWERS TO 

INTE RIES 
» and against - t: 


SOUTH AFRICAN MARINE CORPORATION, 
LTD., : 


Defendants. $ 


nn cccceseceseeceeee05teses areas am 


i. BS) Fees 

b) Yes. 

.c) Yes. 

d) Mr. Joseph Castelluccio. This was do-e 
on the basis that he had received no instructions not to 
place any Bills of Lading on board. Therefore, as far as 
he was concerned, the cargo was on board the vessel as 
stevedore, I.T.0., had not notified him that all the original 
laden cargo was not on board. 

2. South African Marine Corporation, Ltd. are 
the owners of the S.A. NEDERBURG. 

3. Yes. 

4. Yes, a signed dock receipt was issued. 

5. See attached copy of dock receipt. 

6. No. 

7. The crate was loaded aboard the S.A. 


a NEDERBURG because s#me was not found on dock. We do not 


aa ° 
coed i en 
ai amen, A 


know the exact date, but tre vessel loaded New York on 


in tcnasgenepaetinaataancencncan tee 


March 21, 1974 and sa‘ .ed March 24, 1974. 


8. Two packages loaded number 4 L/T/D; 
Five packages loaded number 5 L/H; 
Four packages loaded number 5 hatch. 
9. a) A checker for the stevedores, International 
Terminal Operating Co-, tallied the cargo aboard the S.A. 
NEDERBURG. Defendant does not know his name or address. 
b) Tallies are in the possession of the 
stevedore. 
3) Tallies are not in possession of 
Defendant and have not been apeneed by Defendant. 
| 10. Eleven cartons only were discharged at 
| “an from the S.A. NEDERBURG, cn or about April 29, 1974. 
i 11. Eleven cartons were discharged in good order 
and one'crate was shortlanded. 

12. Yes. Discharge tallies are prepared by the 
South African Railway and Harbour Administration an. are in 
their possession. 

13. Tallies are not in possession of Defendant 
ang have not been sighted by Defendant. 

14. pbelivery was made to holder in dug course of 
negotiable bil! of lading No. 66 of Eleven packages on or : 
about April 29, 1974. 

15. Defendant does not know if delivery receipts 


were executed. 
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16. See Answer No. 15 above. 


HAIGHT, GARDNER, POOR & HAVENS 
ttorneys for Defendants 


One State Street Plaza 
New York, N. Y. 10004 


TO: HILL, RIVKINS, CAREY, LOESBERG 
& O'BRIEN 
Attorneys for Third Party Defendant 
9€ Fulton Street 
New York, N.Y. 10038 


BIGHAM, ENGLAR, JONES & HOUSTON 
Attorneys for Plaintiff 

99 John Street 

New York, N.Y. 10038 
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STATE OF ‘NEW YORK ) 
) ss.3: 
COUNTY OF NEW YORK ) 
M. E. DeORCHIS, being duly sworn, deposes and 
says: 

7 He is an attorney-at-law and a member of the firm 
of Haight, Gardner, Poor & Havens, attorneys for Defendant 
herein; he has read the foregoing Answers to Interrogatories 
and knows the contents thereof; and that the same is true 
to his own knowleige, except as to those matters therein 
stated to be alleged on information and belief, and as to 
those matters he believes it to be true. 

The reason this verification is made by 
deponent ana not by Defendant, is that Defendant is a 
corporation, none of whose officers are presently available 
within the County of New York. 

The sources of deponent's information and the 
grounds for his belief as to the’ matters stated in the 
above Answers to Interrogatories, to be alleged on 
information and belief ar> “ocuments and records in his 


files. 


M.E. DeORCHIS 
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8th 2ay of October, 1975. 
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[SOUTH AFRICA? MARINE CORPORATIO.., LITD. come su 
SPRINGBOK LINE, LTD. carer voy | 
SPRINGBOK SHIPPING COMPANY, LTD. carer vo. 


SHURON CONTINENTAL B. P. CENTRE, 
bp j ____- THIBAULT SQUARE, CAPETOWN 
REPUBLIC OF SOUTH AFRICA 


GENERAL AGENTS 
IN U.S.A.: ", 
SOUTH AFRICAN MARINE CORPORATION (N.Y.) 
17 BATTERY PLACE 
NEW YORK, N. Y. 10004 


Telegrams: “"Safmarco, New York” ‘ 


SHORT FORM Bilt OF LADING 


RECEIVED the goods, or packages sajd to contain goods herein meritioned, in apparent good order and condition 
unless otherwise indicated to be transported and delivered or transhipped as herein provided. 


This Short Form Bill of Lading is issued for the shipper’s convenience and at its request, instead of the carrier's regular 
form of Biil of Lading. It shal! have the effect subject to the provisions of the U.S. Carriage of Goods by Sea Act, 1936, or of 
the Carriage of Goods by Sea or similar Act in force in the locality’ where this Bill of Lading is issued. 


All the terms of the carrier's regular form of Bill of Lading are incorporated herein with like force and effect as if they 
were written at length herein. A copy of such Bill of Lading is on file with the Federal Maritime Commission of the U.S.A., 
and may be obtained from the carrier, it’s agents or the master. ; 


Particular attention is called to the following provisions in the Carrier's Regular. .m Bill of Lading: 


The vessel, with any part of the goods on board, either before or after proceeding toward the port of discharge and for 
any purpose whatever that the master may consider advisable, may stay in port, adjust compasses, dock, go on ways or to 
repair yards, shift berths, lie on the bottom in berth, move from place to place in any pcrt, take fuel or stores. load or 
discharge cargo, sail without pilots, tow and assist vessels or be towed, save life, property of the carrier or others, proceed via 
the Panama Canal and/or Straits of Magellan and/or Cape Horn and/or Suez Canal and/or Cape of Good Hope or otherwise by 

_ any route or through any waters whatever. The vessel may omit calling at any port, whether scheduled or not, may deviate 
from, or change the advertised, usual, geographical or intended route at any stage of the voyage and may proceed beyond or 
in a contrary direction to or outside the usual route to the port of discharge and may proceed to and stay at and load or ~ 
discharge at any place whatever, as inducements may offer, backwards or forwards, once or oftener, and may load, carry or 
discharge cargo at, for or between intermediate or other ports, whether on this voyage or a preceding or subsequent voyage, 
even though two or more of such voyages may overlap. Any such procedure shall be considered within the voyage herein 
intended as fully as if specitically described herein. 


- Without limitation of any other provision herein, in any situation whatever or wherever occuring and whether existing ~ 
or anticipated before commencement of, or during the voyage, which, in the judgment of the carrier is likely to give rise to 
risk of capture, seizure, detention, damage, delay or disadvantage to, or loss of the ship or any part of the cargo or to make it 
unsafe, imprudent or unlawful for any ‘reason to commence or continue the voyage, or to give rise to delay or difficulty in 
arriving, entering, discharging at or leaving the port of discharge or the usual or intended place of discharge in such port, the 
carrier may decline to load, or before or after loading or before the commencement of the voyage may require the shipper or 
other person entitled thereto, to take delivery of the goods at port of shipment and on their failure to do so, may warehouse 
the goods at their risk and expense, or the carrier, whether or not proceeding toward or attempting to enter the port of 
discharge, may proceed by any route or return directly or. indirectly to or stop at such other port or place whatever as the 
carrier may consider safe or advisable under the circumstances, once or oftener, backwards or forwards in any order and 
discharge the goods at any place he may select there, or the carrier may retain the vo on board until a return trip or until 
such time as the carrier thinks advisable and discharge the goods at any place wha’ - herein provided, or the carrier may 
discharge and forward the goods by any means whatever, all at the risk and expe: goods. The carrier is not required 
to give notice of discnarpe or forwaruing. Whenever che goods are discharged from the ».. p they shall be at their own risk and 
expense.‘Such Cischac,e shall cunstits-e comaiete celive:y anc performance under this contract and the carrier shall be free 

- from aniic fyrther respensibil-ty “he carrer shal‘ be entitled to a reasonable extra compensation for any services in 
connection with the foregoing above the agreed freight. 

Full freight to port of discharge named herein shall be fonsidered completely earned on receipt of the goods by the 
carrier, whether the freight be stated or intended to be prepaid or to be collected at destination; and the carrier shall be 
Cencicied absovutely «0 all freigin and all charges du: hereaader, whether actually paid or not, and to receive and retain them 

e ‘uncer al! circa:nstinces whi.tever, ship and/or cx¢o Icet or not lost. Freight is payable to ship's agent by transferable 

8 * fcurrency. Rate of exchange for payment of freignt will he che applicable Bank T/T selling rate on New York prevailing on 

date of pzyment or on cate of ves:el’s xirival at the port of discharge whichever date is earlier. 

te * 

iy <% aks 98,5 Al agreements % fesight engagements for shipment of goods are superseded by this Bill of Lading and all its terms, 
bh whether written, typed, stamoed or printed, or incorporated by reference are agreed by the shipper to be binding and to 
govern the -elatiors, whatever they may be, between those included in the words “shipper” and ‘“‘carrier’’ as defined in the 
carrier's 1egular fourm cr Bili uf Luding. One signed But of Lading duly endorsed, will be surrendered, if requested, to the 
agent of the vececl at port wi dischacge in exchange for delivery order. = 
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*as identified on the reverse side and referred to herein as “the carrier.” Neither South African Marine Corporation (N.Y.), nor any other | 
person, firm or corporation other then. the carrier, whether or not its name is stated elsewhere herein, assumes any of the duties, H 

' responsibilities and ligbilities stated herein as being those of the cai ries. a i te i 
operated for account of:> — Petts bt fee . | 


(See on reverse side) . 
In witness whereof 3 (Three) Bills of Lading, all of the same tenor have ' 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


: Index No.: 
Plaintiff, 75 Civ. 5112(R0) 
- against - 
8.8. *3.A. NEDERBURG", her engines, 
boilers, etc., and SOUTH AFRICAN : 
MARINE CORPORATION, LTD., REQUEST FOR 
: ADMISSION OF 
Defendant and FACTS AND 
Third-Party Plaintiffs, : GENULNESS OF 
DOCUMENTS 
- against - $2 aie 
acy gee gy 
IWTERNATIONAL TERMINAL OPERATING me gear AS a 
COMPANY, INC., MSE 08-1375 


Third-Party Defendant. 


Third-party defendant, INTERNATIONAL TERMINAL 
OPERATING COMPANY, INC., requests both defendent, SOUTH 
AFRICAN MARINE CORPORATION, LTD., and plaintiff, ELGIE & 
COMPANY, within 30 days after service of this request to 


admit, for the purpose.cf this action only and subject to 


all pertinent objections to admissibility which say be inter 
posed at the trial, the truth of the following facts: 

1. || That the document attached hereto and 
marked "Exhibit A” is a genuine copy of the original dock 
receipt covering the shipment in question. 

2. That “Exhibit A designates the original 
loading vessel as the "MORGENSTER". 

+. That the shipment described in “Exhibit 
A’ was received by the third-party defendant, International 
Terainal Operating Co., Inc., on March 13, 1974. 


J 89a 


a, That the typed portion of “Exhibit A” was 
prepared by the employees of the defendant, South African 
Marine Corpes Ltd. 


5. That sudsequent to the preperation .of 
"Exhibit A’ the defendant, South African Marine Corp. p Ltd., 
changed the vessel designated to carry the shipuent fron 
the ‘Morgenster’ to the "S.A. Nederburg”. 

6. That the reason for the change of vessel, 
i.e. from the "Morgenster” to the "3A, Nederburg” resulted 
from lack of space for stowage of the consignment aboard 
the "Morgenster'. 

Te That the document attached hereto and 
marked "Exhibit B” is a genuine copy of the bill of lading 
covering the shipment in question. | 

8. That ‘Exhibit B wes issued by the 
employees of the defendant, South African Marine Corp., Ltd. 

9. That “Exhibit B” is a “clean on board" 
bill of lading. : 

10. ‘That “Exhibit BY describes 12 packages whic 
were to be loaded aboard the "S.A. Nederburg" for the 
voyage in question. 

il. That "Exhibit B' states that the peckages 
described therein were "received on board” on March 22, 197% 
12. That in fact only 11 of the packages 

described in "Exhibit B" were loaded aboerd the "S.A. 


Nederburg" on the voyage in question. 


er: a8 


13. Tnet the consignee or their agents re- 
ceived only 11 packages ex the S.A. Nederburg” eat Durbdan 
on the voyave in question. 

14, That “Exhibit A’ identifies tne dock 
receipt number as #207 for the shipment in question. 

15. ' (That “Exhibit C” shows 1 piece of cargo 
under dock receipt #207. 

16. That the one piece described in "Exhibit C’ 

under dock receipt #207 was part of the consignment more 
fully described in Exhibit B. 
— 17. Thet the one piece described in “Exhib t 
C’ under dock receipt #207 was loaded aboard the S.S. 
MORGENSTER on or about March 15, 1974. 

18. That the plaintiff's, ELGIE & COMPANY, 


loss and/or damages are confined to one package, crate, etc. 


identified in ‘Exhibit Bb". 


Dated: New York, New York 
December 5, 1975 


HILL RIVKINS CAREY LOESBERG & 


OQ’ BRIEN 
Attorneys for Third-Party 
Defendant, 
By: 


ROBERT E. DALEY 
Attorney of Record 

36 Fulton Street 

New York, New York 1003 


- 
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BIGHAM ENGLAR JONES & HOUSTON 
Attorneys for Plain*iff 

99 John Street 

New York, New York 10038 


HAIGHT, GARDKER, POOR & HAVENS 
Attorneys for Defendant and 
Third-Party Plaintiff 

One State Street Pleza 

New York, New York 10004 
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EXHIBIT A, Annexed to Request for Admission of Facts 


See opposite page 
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EXHIBIT B, Annexed to Request for Admission of Facts 


See opposite page 
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EXHIBIT C, Annexed to Request for Admission of Facts 


See opposite page 


SPRINGBOK SHIPPING COMPANY, LTD. (carier No. 3 ae 


SHYRON CONTINENTAL 
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RECEIVED the goods, or packages said to contain ¢ 
untess otherwise indicated to be transported and delivered or transhipped as herein provided. 


This Short Form Bill of Lading is issued for the shipper’s convenience and at its request, instead of the carrier's regular - 
. form of Bill of Lading. It shall have the effect subject to the provisions of the U.S. Carriage of Goods by Sea Act, 1936, or of 
the Carriage of Goods by Sea or similar Act in force in the locality where this Bill of Lading is issued. e 


All the terms of the carrier’s regular form of Bill of Lading are incorporated herein with like force and effect as if they H 
were written at length herein. A copy of such Bil-of Lading is on file with the Federal Maritime Commission of the U.S.A, 
and may be obtained from the carrier, it’s agents or the master. 


Particular attention is called to the following provisions in the Carrier’s Regular Form Bill of Lading: 


The vessel, with any part of the goods on board, either before or after proceeding toward the port of discharge and for 
ay purpose whatever that the master may consider advisable, may stay in port, adjust compasses, dock, go on ways or to 
repair yards, shift berths, lie on the bottom in berth, move from place to place in any port, take tue! or stores, load or 
discharge cargo, sail without pilots, tow and assist vessels or be towed, save life, property of the ‘carrier or others, proceed via 
the Panama Canal and/or Straits of Magellan and/or Cape Horn and/or Suez Canal and/or Cape of Good Hope or otherwise by 
any route or through any waters whatever. The vessel may omit calling at any port, whether scheduled or not, may deviate 
fom, or change the advertised, usual, geographical or intended route at any stage of the voyage and may proceed beyond or 

i ion to or outside the usual route to the port of discharge and may proceed to and stay at and load or 


or anticipated before commencement of, or during the voyage, whiclt, in “the judgment of the carrier is likely to give rise to 
risk of capture, seizure, detention, damage, delay or disadvantage to, or loss of the ship or any part of the cargo or to make it 
unsafe, imprudent or unlawful for any reason to commence or continue the voyage, or to give rise to delay or difficulty in 
3 ng at or leaving the port of discharge or the usual or intended 
carrier may decline to load, or before or after loading or before the commencement of the voyage may require the shipper or 
other person entitled thereto, to take delivery of the goods at port of shipment and on their failure to do so, may warehouse 
the goods at their risk and expense; or the carrier, whether or not procet aag toward or attempting.to entec the port of 


arriving, entering, di 


to give ndtice 


daie of payment or on 


cae es ees 


LavP ELGAR aacedreetts 6 
whether written, typed, 
athe celations,‘ whatever they may be, between those included in the words “shipper” and ‘‘carrier™ as defined in the 
Bik +i, Lading.. One signed Bill of Lading duly endorsed, will be surrendered, if requested, to the 
qc discionge in exchange for delivery order. : : : Sg 


ets ° 


govern: 


y : carrier: 


iis : 
— 
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-somty AFRICA” ‘MARINE, ‘CORPORATE neg LTD. (Coker Suit 2 


whatever, as inducements may offer, backwards or forwards, once or oftener, and may load, carry or 
between intermediate or other ports, whether on this voyage ora preceding or subsequent voyage, 
even though two or more of such voyages may overlap. ‘Any ‘such procedure shail be considered within the voyage herein 
intended as fully as if specifically described herein. : 


Without limitation of any other provision herein, in any situation whatever Gr-wherever occuring and whether existing 


or advisable under the circumstances, once or oftener, backwards or forwards in any order and 
place he may seiect there, = the carrier may retain the cargo on board until a return trip or until 


goods by an' 
Such dischey. hall pier 
expense. Suc ehutze 
from aay» facthor Se cusibittt © Zhe carmery sale He 
connection with the foregoing above the agreed freight. 


Full freight to port of discharge named herein shall be considered completely earned on receipt of the goods by the 
ca:tier, whether the freight be stated or intended to be prepaid or to be collected at destination; and the carrier shall be 
Senyicced absdnetply fg alt f iya? and ali charges dae hereunder, whether actually paid or not, and to receive and retain them 

a , uncer ald circa stances swnatever, ship and/or 
*? currency. Ruta of exchange’ ‘cx’ payment of freignt, I be the applicable Bank T/T selling rate on New York prevailing on 

date ol votsel’Scrgival att port of discharge whichever dateisearlier, — 

“troight, eugaxeta 
stamded or printed, or incorporated by reference are agreed 


ali coastitate & 
> 8 2 


*s rageylac furm c8 
j , agent tip versel at port 
ef 


% — 


ae. . Peo e. 


od 


SPRINGBOK LINE, LTD. caver se) 


g. P. CENTRE, 
THIBAULT SQUARE, CAPETOWN 
REPUBLIC OF SOUTH AFRICA 


GENERAL AGENTS 
IN U.SA.: 
SOUTH AFRICAN MARINE CORPORATION (NY.) 
17 BATTERY PLACE 
NEW YORK, N. Y. 10004 


Telegrams: “Safmarco, New York” 
SHORT FORM BILL OF LADING a 


herein mentioned, in apparent good.order and condition 


place of discharge in such port, the 


at such other port or place whatever as the 


y 
des Whtheest Fas Boge are discharged from the ship they shall Le at their own risk and 
wn oat bn pak ge 

Bntitléd to a reasonable extra compensation for any services in 


2 rs 


lets ler chipment of goods are superseded by this Bill of Lading and all its terms, 
by the shipper to be binding and to 


G- 2,0 - 
{CONTINUED ON REVERSE SIDE) - ; ae 
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SOUTH AVRIG(* MARINE CORPORATION TL), wigen fC 
-. , P : DOCUMENT NO. 


: EXPORT REFERENCES 
sat — ya IME AL 


FORWARDING AGENT, <atGnaneea at aa 
HURTS. 
§§323 -G2~ 


DOMESTIC ROUTING/EXPORT INSTRUCTIONS 
ELSIE & COMPANY 
P.9. BOX 1699 RECEIVED C1 ¢ 


DURBAN 


MAR 22 1974 
H PORT OF LOADING 


: i 
pont NOD RCHARG RENERDY re <9 FORTPRANSSHIPMENT TO 
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PARTICULARS FURNISHEO BY SHIPPER 


4 MARKS AND NUMBERS DESCRIPTION OF PACKAGES ANG G900s 
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“OPTICAL MACHINERY a’ 
- AELESSORIES 


_/c# FB a 
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: GDEST.  scUTHA ae 
These Co rmodities Kiser >J by the B.S. for Ultimate Destinaiien _SCUTH AFRICA 
Bivacio: Contrary tp U.S. Lew Prot tbited. 


*as identified on the reverse side and referred to herein 
person, firm or corporation other than the carrier, 
responsibilities and liabilities stated herein as being those of the carrier. at 


Ship. operated f for account of:-> ond 


In witness whereof 3 (Three) Bilts of Lading, all of the same 
FREIGHT: been signed, one of which being a ished the others 
... per40cu. ft. $ 
per 40 cu. ft. $ 
per 2240 Ibs. $ 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

ce nawcaccunsoceececcccneseesosssoosonnnnnnll, 
ELGIE & COMPANY, 3 


Plaintiff, : Index Ho.: 
75 Civ. 5112 na 


| 


-against- t 
8.8.8. A. NEDERBURG", her engines, : 
boilers, etc., ané SOUTH AFRICAN 
MARINE CORPORATION, LTD., 


Defendant ané 
Third-Party Plaintiffs, 


~against- 
INTERNATIONAL TERMINAL OPERATING 
COMPANY, INC., 
Third-Party Befentant 


Pursuant to the Notice to Admit of Third-Party 
Defendant INTERNATIONAL TERMINAL OPERATING COMPANY, rmc. 
Gated December 5, 1975, the following are the Plaintiff's, 
ELOIE & COMPANY, answers: 


1. Plaintiff is neither in a position to admit 
nor Geny the genuineness of the cupy attached as Exhibit " 


Company, Inc. on October 14 1975, plaintirf's attorney 
requested the original dock receipt, as two different 
photocopies were presented. Neither plaintiff nor third- 


party defendant were able to produce the original deck 
receipt. 


| 
| 
| 
| 
| 
| 
| 
ad 
In fact, at the deposition of International Terminal Operating 


' receive the shipment in that capacity. 


; plaintiff was not present when the dock receipt was prepared; 
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2. Plrintiff can neither admit nor deny for the 
reason set forth in Bo. l. 


3. Plaintiff can neither aémit nor deny for the 
reason set forth in No. 1. However, plaintiff admits that 
the cargo was received by defendant South African Marine 
Corporation, Ltd., and if International Terminal Operating 


Company,Inc. was acting as their agent, they would have to 


h, Plaintiff can neither admit nor deny, as the 


| 


| and further, plaintiff was unaware as to what the dock 
| receipt contained for the reason set fort:h in Ho. 1. 


. plaintiff was not present when the dock receipt was prepe red, 


5. Plaintiff can neither eémit nor deny, as the 
plaintiff vas not present when the dock receipt was — 
for the reason set ffth in Ho. 4, 


Pé 
6. Plaintiff can neither eémit nor deny, as the | 


for the reason set forth in Bo. 4. 


7. Admitted. 


8. Plaintiff admits that the bill of lading 
| attached as Exhibit "B" was issued by the 8.8. "S.A. i 


} 
{ 


f and defendant South African Marine Corporation, Ltd. 


Adaitted. 
AGaitted. 
Adm tted. 


~eintiff can neither admit nor deny what was 
loaded on board the §.8."8.A.MEDERBURG", as plaintiff was 
not present at the loading. Plaintiff has alleged that 
only eleven (11) of the packages described in Exhibit "B" 
were los4ed on the 8.8."8.A.NEDERBUL }” from informatton 
gbtained through other documents and Investigation. 


13. AG i tted. 


14. Plaintiff can neither admit nor deny for the 


reasons set forth in Answer Wo. 1. 


15. Plainti’t can neither admit nor deny, &8 the 
original of Exhibit "C" was not prepared by plaintiff or 
its agents or ever in its possession. It has not been 
identified, and in fact at the deposition of International 
| Terminal operating Company,Inc. on October 14, 1975, when 
- the document was presented, it was never properly identified, 


i nor was it explained where the original came from. 


16. Plaintiff can neither admit nor deny for the 


| peagson set forth in Wo. 15. 


\oey, 
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17. Plaintiff can neither admit nor deny as 
plaintiff was not present when any cargo was loaded on 
board the 8. S. "8. A. NEDERBURG". 


18. Plaintiff's loss and/or damage 4s confined 
to the loss set forth in the complaint, which was described 
on the bill of lading, Exhibit "pg" as one (1) crate. 


Dated: New York, New York 
December 9, 1975. 
Yours, etc. 


BIGHAM ENGLAR JONES & ROUSTOR 
Attorneys for Plaintiff 
RLGIE & COMPANY 


By ROBERT gs Sperye 


office and P. 0. Address: 


ree 
New York, New York 10038 
Telephone: T32-NGRS 


"0: HILL RIVKINS CAREY 
LOESHERG & O'BRIEN 
avtorneys for Third-Party 
pefendant 
96 Fulton street 
Kew York, Hew York 10038 


ZAIGHT GARDNER POOR & HAVENS 
ghird-Party Plaintiff 


One State Street Plaza 
wew York, Yew York 1 


- nn ae ea ‘ : 
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STATE OF NEW YORK ( 
¢ 88.: 
COUNTY OF NEW YORK( 


JOHN T. KOCHE’ .ORFER, being duly sworn, deposes 


and says: 


I am an associate of the fir. of BIGHAM,ENGLAR, 

JONES & HOUSTON, attorneys for the plaintiff in this 
action. | 
I have reac the foregoing answers to Third-Party | 
Defendant's Notice to Admit, know the contents thereof, | 
and the same are true to the best of my knowledge, informa- | 
tion and belief. | 
The sources of my information and the grounds of | 
my belief are documents in the possession of my firm. 
| 
| 
| 
| 
| 


The reason this verification 4g made by me and not 
by ELGIE & COMPANY is that ELGIE & COMPANY is a corporation, 


no officer of which igs now within this District or within 
the City of New York. 


o . Rnochencorrer 


Sworn to before me this 
Oth day of December 
197 5. 


— ee 


ee 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ce a cee veers ees es" 


ELGIE & COMPANY, : 
Plaintiff, : 
- against - z 


$.S. "S.A. NEDERBUR ", her ANSWER TO THIRD PARTY 
engines, boilers, etc., and SOUTH DEFENDANT'S NOTICE 
AFRICAN MARINE CORPORATION, 17D., ¢ 2 ADMIT 


Defendant and Third 75 Civ. 5112 (RO) 


Party Plaintiffs, 


- against - 


INTERNATIONAL TERMINAL OPERATING 


COMPANY, INC., : 
Third Party Defendant. : 

oo ec ccen kes cote seen ene sees et te , 

§ IRS: 


Pursuant to the Notice to Admit of Third Party 
Defendant INTERNATIONAL TERMINAL OPERATING COMPANY, INC., 
dated December 5, 1975, the following are SOUTH AFRICAN 
MARINE CORPORATION, LTD.'S Answers: 

i. Defendant is neither in a position to admit 
nor deny the genuineness of the copy attached as Exhibit 
"A",, as two (2) different photocopies of the dock receipt 
| in question were produced at the deposition of International 


Terminal Operating Company, Inc. on October 14, 1975. 


2. Defendant can neither admit or deny for 


the reason set forth in No. 1 above. 


ee i 
Sc caenencmaanee ae 
ttaemereenepetnateeasiteatedsieasibines 


3. 
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Defendant can neither admit or deny for 


the reason set forth in No. 1 above. 


4. 


Defendant can neither admit or deny, as 


Defendant was not present when the dock receipt was 


prepared. However, it would appear from the dock receipt 


that it was prepared by Copeland Shipping, Inc., the 


shipper's forwarding agent. 


5. 

6. 

7. 

8. 

employees of 
(New York). 
9. 

10. 

11. 

12. 

described in 

NEDERBURG on 
13. 


was received 


Admitted. 
Admitted. 
Admitted. 
Aamits that Exhibit “B" was issued by the 


the Defendant, South African Marine Corporation 


Admitted. 

Admitted. 

Admitted. 

That in fact only 11 of the packages 
Exhibit "B" were loaded aboard the S.A. 
the voyage in question. 

Defendant can neither admit nor deny what 


at Durban from the S.A. NEDERBURG as the 


discharging and receiving records as yet, have not been 


located. 


Admitted. 


Defendant can neither admit nor deny for 
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reason as the original of Exhibit “C" was not prepared by 
Defendant or ever in its possession. 

16. Defendant can neither admit nor deny for 
reason as set forth in No. 15 above. 

17. Defendant can neither aémit nor deny for 
reason as set forth in No. 15 above. 

18. Admitted. 


Dated: New York, New York 
January 7, 1976. 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant and 
Third Party Plaintiff 


A Member of the Firm 


One State Street Plaza 
New York, N. Y. 10004 


TO: BIGHAM, ENGLAR, JONES 


& HOUSTON 
Attorneys for Plaintiff 
99 John Street 
New Yors, New York 10038 


HILL, RIVKINS, CAREY, 
LOESBERG & O'BRIEN 

Attorneys for Third Party 
Defendant 

96 Fulton Street 

New York, New York 10038 


(4 
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STATE OF NEW YORK ) 
) ss.: 
COUNTY OF NEW YORK) 


a AN AACN 


M. E. DeORCHIS, being duly sworn, deposes and 
says: 

He is an attorney-at-law and a member of the 
firm of Haight, Gardner, Poor & Havens, attorneys fer 
Defendant and Third Party Plaintiff herein; he has read 
the foregoing Answers to Third Party Defendant's Notice 
To Admit and knows the contents thereof; and that the 
same is true to his own knowledge, except as to those 
matters therein stated to be alleged on information and 
belief, and as to those matters he believes it to be true. 

The reason this verification is made by deponent 
and not by Defendant and Third Party Plaintiff, is that 
Defendant and Third Party Plaintiff is a corporation, 
none of whose officers are presently available within 
the County of New York. 

The sources of deponent's information and the 
grounds for his belief as to the matters stated Sn 
the above Answers to Third Party Defendant's Notice 
To Admit, to be alleged on information and belief are 


documents and records i. his files. 


DeORCHIS 


Sworn to before me 


this7@ day of January, 1976. 


e 
Notary Public 


essmanenire © FAMRITN 
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1 gtim 
2 UNITED STATES PISTRICT COURT 


3 SOUTHERN DISTRICT OF NEW YORK 


5 ELGIE & COMPANY, 

6 Plaintiff, 

7 -against- 

Se 5,9. "Sain. NEDERBURG," her engines, 
boilers, etc. and SouTil AFRICAN 

9 MARINE CORPORATION, LID. , 

10 De fendant. 

oe cg Se ne x 74 Civil 5112 

12 S.S. "S.A. NEDERBURG," her engines, 


boilers, etc. and SOUTH AFRICAN 
13 MARINE CORPORATION, LTD., 


14 Third Party 
Plaintiff, 
15 
-against- 
16 


INTERNATIONAL TERMINAL OPERATING 
7 CO., TRE, 


18 Third Party 
Ne fendant. 
19 
Oe ae eee eee ey ee ee ee 
20 
Harch 19, 1976 
Zi 10 a.m. 


2 etore: 
23 GERALD L. GOETTEL, 


Magistrate 
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APPEARANCES: 


BIGHAM ENGLAR JONES & HOUSTON, ESQS. 
Attorneys for Plaintiff 
99 John Street 
New York, New York 
By: JOIN KOCHENDORFER, ESO., of Counsel 
-and- 
ALEXANDER PELT2, ESQ., of Counse] 


HALGHUT GARDNER POOR & HAVENS, ESQS. 
Attomeys for Nefendant and Third Party Plaintiff 
One State Street 
New York, New York 
By: MN. E. De ORCHIS, ESQ., of Counsel 
-and- 
B. PD. STARER, ESQ., of Counsel 
HILL RIVKINS CAREY LOESBERG & O'BRIEN, ESQS. 
Attorneys for Third Party Defendant 
96 Fulton Street 
New York, New York 
By: ROBERT BE. DALEY, ESQ., of Counsel 
-and- 
MARTIN B. SULROY, ESQ., of Counsel 


THE MAGISTRATE: Gentlemen, I have read 
your findings of fact and conclusions of law and the 
memorandum of law submitted on behalf of the 
defendant. 

| feel | am familiar with the issues in 
the litigation and that no opening statements will 


be necessary. 


No any of you take violent disagreement 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
en FV SARE NEWYORK N.Y. CO 7-468860 


se ££ 2 Se 
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with that? 

All right. Then we will have the plaintiff 
present its first witness. 

MR. KOCHENDORFER: Your Honor, John 
Kochendorfer from Bigham, Englar for the plaintiff. 

Before | put my first witness on, I weuld 
just like to put in some items which are in the 
pleadings. 

Defendant has admitted in Answer 2 to the 
Complaint that it is a foreign corporation with an 
office and place of business in South Africa, having 
an agent in New York, and ere admit in paragraph 3 
that thev were the owner and operator of the $.A. 
NEDERBURG and operated it between New York and Durban 
in the carriage of goods by water for hire. 

In paragraph 5 of the Answer, the de fendant 
admits that on or about “March 15, 1974, Shuron/ 
Continental delivered one crate said to contain 
optical machineries and accessories to the defendant 
South African Marine Corporation in apparent good 
order and condition for transportation on the 


NEDERBURG to South Africa in consideration of an 


agreed freight and pursuant to the terms of a bill 


of ladine issued by South African Marine. 


17 


18 


J 4308 | 
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in paragraph 6 of their Complaint, they 
admit’ that the NEDERBURG arrived in Durban on or 
about April 29, 1974 and failed to deliver the one 
crate of the subject shipment. 

That is in the Answers to the Complaint. 

Then subsequently certain interrogatories 
were served on the defendant by plaintiff. 

In paragraph 1 or interrogatory Number 1, 
they admit the bill of lading. And 1 would like at 
this time to offer the bill of lading into evidence. 

MR. DALEY: Your llonor, at this time I 
would like to raise an objection to the admission of 
the bill of lading into evidence, not in relation to 
a contract between the defendants and the plaintiff 
herein, but as to binding the third party defendant 
in anv way. They are not a party to that contract. 

MR. DE ORCHIS: For the record, then I 
assume the third party defendant is not claiming any 
of the benefits under the contractual clauses of the 
bill of lading. 

MR. DALEY: Your Honor, we did not issue 
the bill of lading. We, by contract with the stean- 
ship carrier, have the benefit of certain parts of 


the bill of lading, but we are not bound by the 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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notations or anything contained on that bill of 
lading. 

THE MAGISTRATE: Is there any cause of 
action stated against the third party defendant by 
the plaintiff? 

MR. KOCHENDORFER: 1 have not stated a 
cause of action against the third party defendant. 

THE MAGISTRATE: At the . ent you are only 
offering the exhibit as against the de fendant? 

MR. KOCHENDORFER: Against the defendant 
South African Narine Corporation. 

TI MAGISTRATE: All tight. So this other 
side issue doesn't develop at the moment. 

Is there any objection to the admission of 
the bill of lading by the defendant? 

MR. DE ORCHIS: No, I have no objection to 
the bill of lading. 

We haven't seen this particular -- oh, yes, 
we have. 

1 have no objection to the bill of lading. 

| do want t»% point out, though, in implead- 
ing the third party defendant, we also imp leaded him 
as a party who might be directly responsible to the 


plaintiff. 


ent entre aoncueeatinamanst 
a_i ctsei: aN am RN in eat 
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MR. DALEY: 


Your ilonor, 


if I may, 


in the 


third party Complaint the defendant South African 


Marine did not request judgmen 


t over in favor of 


the plaintiff, it was straight indemnitication, 


your llonor. 


THE MAGISTRATE: 


on with this exhibit. 


All right. 


Let us move 


if there is no objection to it, it may be 


offered as Exhibit 1. - 


MR. DE ORCHI 


S: No objection. 


(Bill of lading received and marked 


Plaintiff's Exhibit 1 in evidence. ) 


"MR. KOCHENDORFER: 


to the interrogatories, the defendant admits that on 


Your llonor, 


in Answer 3 


or about March 15th it received the shipment of 11 


cartons and one crate of optical machinery and 


accessories evidenced by the bill of lading which 


was offered as Exhibit 1. 


In Answer 8 to the interrogatories, the 


defendant accounts for the stowage of only 11 of the 


12 items sect forth on the bill of lading. 


MR. DALEY: 


Your llonor, 


if I may, 


in 


plaintiff's answer to that or the defendant's 


Ss 


answer to that interrogatory Nuaber 8, he lists 12. 
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lic says 4, 3 and 5. 6 
MR. DE ORCHIS: No. Read the first 
paragraph. Those are th- ha © numbers. 
MR. DALEY: Excuse , your llonor, I made 
a mistake. 
{| withdraw the ob jection. 
MR. KOCHENDORFER: It is agreed it was 11? 
wR. DALEY: it is agreed that the defendant 
answered that there was 11 on board the NEDERBURG. 
MR, KOCHENDORFER: In answer to interroga- ; 
tory Number 10, defendant admits that only 11 cartons 
were discharged at Durban from the S.A. NEDERRURG on 
or about April 29, 1974. 
THE MAGISTRATE: Mr. Kochendorfer, tie bill 
of lading speaks of 11 cartonsand one crate. 
MR. KOCHENDORFER: Yes. 
THE MAGISTRATE: Can we then say they are 
speaking of the 11 cartons ana not the one crate? 
MR. KOCHENDORFER: Yes. 
x 


THE MAGISTRATE: Or they are speaking about 
1] out of 12 without distinguishing? 
MR. KOCHENDORFER: They are speaking f 


11 cartons. 


in answer Number 11 to the interroratorics, 


bs 
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2 the defendant admits one crate was shore-tanded. 
3 . In answer to interrogatory Xumber 14, 

4 defendant states that delivery was hinds to holder 
§ in due course of negotiable bill of lading Number 66, 
wns i. in evidence, ot 11 cartons. 

7 For the next item, I have the deposition 
$ which was taken of the shipper, Shuron/Continental, 
9 in Rochester. 

10 If your lonor pizase, I would like to put 
11 the entire deposition into evidence and then bring 
12 out certain portions of it which are pertinent, ‘ 
133 belicve, to our case. | 

uo "QI MAGISTRATE: Any objection? 

15 MR. DALEY: Tam going to object to 

16 certain parts of the deposition, your Honor. 

Ww T was ieaent in Rochester and as is 


18 normal, objections were reserved for the time of 


19 trial. 


20 THE MAGISTRATE: You don't object to the 
ai admission of the dcposition as a document, only to 
‘certain portions of it where you have reserved your 


objections? - 


22 

Px) 

a NR. DALEY: That's correct, - your Honor. 
3 


THUR MAGISTRATE: That may be marked as 
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9 Exhibit 2, subject to objections to specific 
3 questions and answers. 


4 mR. DE ORCHIS: I have the same position, 


5 vour Ilonor. 


6 THE MAGISTRATE: All right. 
XXX 7 (Neposition of Paul F. Shambo received 
8 and marked Plaintiff's Exhibit 2 in evidence.) 
| 9 THE MAGISTRATE: — tiow long is the section 


10 of the deposition you propose to read? 

il MR. KOCHENDORFER: Your Honor, if it 

12 would save time, I will point to the pages and, 

13 basicali,, the items are very short. 

14 The lines in the deposition are very long, 
15 and | think if I just give you the essence of the 

16 icem on that pape and if counsel here have an 


17 objection to it, we can read the lines. 


18 THE “MAGISTRATE: Is that satisfactory to 
19 vou, sentlemen? 


20 HR. DALEY: That is satisfactory. 


21 MP. KOCHENDORFER: On pape 5, at line 8, 
22 the shipper identified the invoice. 

23 At this time I would like to offer into 
% evidence the invoice for the shipment in question. 
25 


THE MAGISTRATE: Show it to your adversary. 
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HR. DE ORCHIS: If your Honor please, the 
invoice. is several pages long and covers a great. 
many items which were in the cases rather than the 
individual boxes. 

1 think in this case it is important to 
point out where in this; invoice is the crate we are 
talking about. 

MR. KOCHENDORFER: | will identify the 
particular page in question. | 

THE MAGISTRATE: For purposes of possible 
subsequent reproduction, can you not narrow the 
exhibit? 

MR. KOCHENDORFER: Yes, ] will take out 
the aan in question, if that is acceptable. 

THE MAGISTRATE: I would prefer that if 
you can do it. 

MR. KOCHENDORFER: I can. It is on one 
page. 

THE MAGISTRATE: All right. The record 
will reflect you are separating the original invoice 
and removing a single pape. 

MR. KOCHENDORFER: ‘The single page indicates 
on it just the item which was in the one crate, that 


it refers to the penerator. 
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MR, DALEY: I object to that, your lloner. 
This man had no knowledge and he testified he had no 


knowledge of what was in the crate. 

This crate was packed in Tampa, Florida. 
All he knows from that invoice is that it was billed. 

eR. WE ORCHIS: | an. your llonor. The 
witness testified that he did not know that, in fact, 
what was in this box. 

THE MAGISTRATE: 1 think we can allow the 
admission of the document as being an invoice 
received by the shipper without taking it to prove 
the coneeets of the crate. 

MR. DALEY: Very well, your Honor. 

(Invoice from Shuron/Continental, dated 

Necember 7, 1973, received and marked 
Plaintiff's Exhibit 3 in evidence.) 

MR. KOCHENDORFER: Your Honor, on page 7 
of the deposition of the shipper, the shipper 
relates the invoice to the bill of lading. 

And on page 8 he indicates that the total 
sum of goods on the invoice are equal to the total 
sum of the goods on the bill of lading. 


MR. DALEY: Objection, your ilonor. 


The invoice does not point out what 
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2 packages these goods were contained in. There is no 


3 -packing list attached to this invoice. 


We don't know how many packages that 


5 invoice covers. 


i his man, again, had no personal knowledge 
7 as to how it was pack. d in Tampa, Florida. All we 

8 have is an invoice listing various goods. 

9 The man himself testified, and there are 
10 complaints by Figie Company, that they were supposed 


to receive two cartens and they received eight. 


KOCHENDORFER: Your Honor, further in 


MIR. 


the deposition the witness testified on page 60. In 
44 orler to avoid the confusion, you can read the 

15 statements there. He testified that the confusion 
was as te the individual parts in ee tri-wall 
cartons, that al) the parts went in tri-wall cartons 
18 and the generator went into a wooden crate, and 


19 neither The generator would po into a tri-wall 


carton nor would the parts go into a wooden crate. 
21 ‘IR, DALEY: 1 obiect, your ifonor, because, 
again, this man had no pervonal knowiedpe as to how 


this shipment was packed. 


TUE MAGISTRATE: I will have to read his 


entire deposition to get the flow of that, but for 
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the moment | think you best pass on, unless there is 
another exhibit conrected with this. 

The present question you are attempting to 
establish is wiicther the crate involved in that 
invoice is the same crate referred to in the iii of 
lading. 

MR. KOCHENDORFER: Yes, Sir. 

lle identified the mark numbers on the 
invoice as the mark numbers on the bill of lading. 

THE MAGISTRATE: Let me see both exhibits. 

MR. KOCHENDORFER: Yes. 

The mark he is referring to is the 286M 
on the botton. 

(landing. ) 

THE MAGISTRATE: Out of the 12 items 
involved, you say he testifies that the crate is 
the one desienated as "Ship Number 280" and it is 
so designated on both the bill of \ading and on 
the invoice as the last item? 

MR. KOCHENDORFER: That's correct. 

THE MAGISTRATE: All right. 1 will have 
to read his entire deposition in that regard. 

MR. DALEY: Aeair. I would just °° ke to 


raise one point. 
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While it might be true that the invoice 
would show what was biiled and the bill of lading 
would show what the mark number is, there is still 
no evidence introduced as yet as to what was in 
that cratc. 


THE MAGISTRATE ; That would go, I would 


think, to the question of damages for the value of 


the crate in the event that the packape limitation 
does not apply. 

IR. DALEY: That's correct, your Honor. 

MR. KOCHENDORFER: Your Honor, on page 8, 
the witness was asked, "And on this invoice, do you 
find an item on there with an invoice value repre- 
senting what would be the one crate on the bill of 
lading? 

"yes..." 

MR. DALEY: Objecticn, your Honor. That 
is a leading question. That was posed by counsel 
for the plaintiffs. 

THE MAGISTRATE: What page are you on now? 

MR. KOCHENDORFER: Page 8. 

THE MAGISTRATE: Line 10? 

MR. KOCHENDORFER: Yes. 


Line 5. 
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THLE: MAGISTRATE: Counsel, leading is a 
matter of form, 1 would think, and you should have 
asserted that cbjection during the course of the 
deposition. 

MR. DE ORCHIS: I don't think his objection 
is cxuctly facetious. 

The point is being made here by both the 
defendant and the third party defendant that the 
carrier or the stevedore received a crate. Now the 
man is trying to prove what was in the crate. 

lle called a witness. I don't think the re 
is anv dispute about it that the witness says, "Il 
didn't pack the crate, | don't know what was in the 
crate and, in fact, there was some confusion about 
this shipment." 

So we, I think, are entitled to put the 
plaintiff to his proof, as we do in all cargo cases, 
as to what was in this crate that we lost, because 
he is now saying it was the most expensive eauienent 
included in this shipment of 12. 

MR. KOCHENDORFER: Your IHlonor, the 
question, as you know, of what was in the crate 
goes to the damages in this case. 


THE MAGISTRATE: I am well aware of that. 
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MR. KOCHENDORFER: And your Honor has 


| 
| 


written on the question of damages and the proof 
required as to what is required for proof on 
damapres. 

1 think if I can put on my case here and 
you can make a determination as to whether there is 
sufficient evidence to prove our damages -~- 

THE MAGISTRATE: There is no question the 
threshold issuc is whether or not the package 
limitation applies. 

HR, KOCHENDORFER: Yes. 

THE MAGISTRATE: And that is not a question 
that is moing to be casily or quickly resolved, 1 
would think. 

1f we do come to the point of finding that 
you have proved a case for actual value but that the 


proof of actual value is inadequate, I will give you 


_ the opportunity to present further evidence on 


damages if that becomes necessary. 
Any objection to proceeding in that manner? 
mk. DE ORCHIS: Yes. 


TUE MAGISTRATE: Because, you know, 


2% normally in these admiralty cases we bifurcate and 


try liability and then take up the question of 
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damages on a separate hearing. 

This case, of course, revolves primarily 
around the package limitation, which, in a sense, is 
a question of damages, but the legal issues leading 


up to it have nothing to do with the value of the 
"é 


i _- 


carpo. 

MR. DE ORCHIS: In order to get to the 
question of damages, Elpie, the plaintiff here has 
to prove, first, that it has a cause of. action. 

My position is that it does not have a 
cause of action on two grounds, among others. 

The two that are pertinent here is, one, 


1 don't see any proof that Elgie is entitled to - 


bring this suit and, secondly, that the apparent 


good order and condition which appears in all bills 

of lading has been held over and over again ty mean 

the apparent good order and condition of the outside 
of the crate and not an admission by the carrier as 

to contents. 

So in cargo cases it 1s customary for the 
plaintiff to have to prove what was in the case, 
because all we get are boxes. We don't know what 
is inside. And here so far he has abs»lutely failed 


to prove that he shipped what he says was a generator, 
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and 1 believe was, in fact, 4 grinder. 

I mean, this is why 1 am saying it is not 
facetious at this point. It is an important issuc 
in this case, what was in the case, and does he have 
a cause of action, because I don't think Elgie has a 
cause of action. : 

MR. KOCHENDORFER: On Mr. DeOrchis' 
comments here, if we could note for the record he 
believes it was a grinder, the testimony in the 
record shows that when they talk of a gencrator, 
they mean a penerator of ophthalmic curves, which 
is basically a grinder of glass. 

So if ‘Ir. NeOrchis wants + call it a 
grinder, we can call it a grinder rather than a 
generator. I will be glad to do so. 

MR. DALEY: Your Honor, if I may, [ join 


in ‘Ir. DeOrchis' objection. 


| woul?) also like to point out although in 


admiralty it is true trials are bifurcated in many 


coses, | would like to point out to the Court that 


Mr. Kochendorfer, not the defendant or the third 


party defendant, asked for a quick trial. lle is 
the one that precipitated this trial before you, 


not the defendant or the third party defendant. 
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2 THE MAGISTRATE: In any event, the question ’ 
3 whether damages has been proved is something I don't 
4 have to consider until the end of the case. 

5 The objection as to leading is overruled. 

6 Continue, please. 

7 MR. KOCHENDORFER: On page 9, I asked the ' 


8 shinper if his records reflected that the item was 

9 shipped to Elgie f, Company, and he indicated that 

10 they did. 

11 MR. DALEY: I object, your llonor. 

12 The man up in Rochester had no bill of 

13. ladiny, no dock receipt. lle had no information 
— 4 whatever that this carpo was chimed: 

15 THE MAGISTRATE: It becomes more and more 

16 apparent that I will have to read the entire 

17 deposition, which I will do. 

18 Let me ask you, Hir. NeOrchis, is your 

i9 objection to the question whether Elgie is a proper 

© party plaintiff based on the fact that they were 

21 the consirnee of the goods and not the shipper, and 
that under some circumstances title may not have 
passed so that the claim, if any, belongs to the 


shipper? 


s ££ & 8 
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believe that Elgie sold this cause of action to its 


insurance company by subrogation and the suit here 


at this point, we should quit the game of saying 
Elsie has any interest. 

Elgie isn't going to get a penny of this 
case, it is the insurance company . | 

If he wants to substitute the insurance 
company, we wil!’ put the house in order. 

THE MAGISTRATE: You speak if this is 
a unique situat on. 

I] don't recall seeing an admiralty case 
that didn't have an insurer involved as the true 
vnarty in interest. 

MR. DE ORCHIS: That's right. 

THE MAGISTRATE: And yet is is extremely 
rare, almost unheard of, to substitute the insurance 
carrier for the insurer. 

MR. DE ORCHIS: If he wants to keep Elgie 
as the plaintiff in the case, then he has to prove 
E}yie has a cause of action. that's all I'm saying. 

THE MAGISTRATE: If he goes the other way 


and proves what his insurance carrier paid to Elgic, 


you will object that the payment by the insurance 


carrier to Flgie has absoi.tely no controlling basis 
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29 as to the value of the goods, and you will be quite 
3 right in that regard. 

4 NR. DE ORCHIS: That's right. 

5 But che insurance carrier then becomes the 
6 real arty in interest, and as of the time of trial 
7 the real party in interest should appear in the 

8 Complaint, not the insured, who has sold away his 

9 cause of action. 

10 THE MAGISTRATE: It is customary to proceed 
11 by a loan receipt, so as to keep the nominal claim in 
12 the name of the insurer. We don't know yec whether 
13 or not that occurred here. 

i4 } would think at most it is for you a 

15 matter of defense to establish that Flgie was 

16 completely paid and has, in effect, turned his claim 
7 over to its carrier, if that is the case. 

18 ‘R. DALEY: Your Honor, if I may, I would 
19 like to point out that the invoice which Mr. 

2 Kochendorfer has enterer. into evidence, the invoice 
21 says Cli Durban , so l think there is a crucial 
question right from the beginning as to who is the 
real party in interest. 


THE MAGISTRATE: That is what I thought 


= Ff & & 


Mr. DeOrchis was urging earlier. 
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MR. DALEY: He didn't say it and I just 
wanted to cliti fy for the Court it does say CIF 
Durban. 

MR. KOCHENDORFER: If 1 may interject at 
‘this point, I have vith me today the freight forwarder 
who will testify as to the documentation and the 
presentation of the document against the letter of 
credit. 

THE MAGISTRATE: All right. Let us move 
on now. 

MR. DE ORCHIS: To go back to the point 
that we were areuing about what was in the case, on 
pape 2/7, two questions and answers show why we are 
objecting to this line of evidence that he is trying 
to introduce here. 

At the top of page 27: 

"0 No, I'm not asking that I'm asking, do 
you liave personal knowledge of what was actually 
packed into each casc? 

uh MO. 

"9 So is it possible that this case was 
supposed to, according to the documents, have & 
peierator in it, but is it your testimony today 


that you don't know whether or not a generator 
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2 went into this case? 
3 "A I nave no personal knowledge." 
4 MR. KOCHENDORFER: Your Honor, in this 
5 case the gentleman was testifying from the records 
6 of the corporation and, as you know, there is a 
7 presumption of regularity. 
° 8 They intend to file a claim on the day they 
9 shipped the cargo and fortuitous ly one out of 12 was 
19 lost in shipment, all of the other 11 arrived. 
11 There was no claim for anything or any 
12 parts that were in there. The only claim is for the 
13 one crate which had the generator or prinder, as 
144 ‘Mr. VDeOrchis calls it, and | believe that this is 
Is sutficient to establish what was in the crate. 
16 THE MAGISTRATE: Gentlemen, you are 
17 arpuing the ultimate point to be derived from the 
18 testimony given by this witness. There are no 
19 pending objections to any portion of the testimony. 
20 Why don't we reserve all of this argument 
21 until the end of the trial and move on with this. 
Only if we pet to the point were there is a question 
of admissibility should vou stop to raise these 
2 issues. 


25 Next. 
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2 MR. KOCHENDORFER: On page 13, your llonor, 
3 the witness was asked, "Were you paid hy Eigie & 

4 Company?" 

5 And the answer was "Yes." 

6 } MR. DALEY: Your Honor, if I might clarify 
7 a point, the witness testified that they were not 

8 directly paid by Elgie 4 Company, they were, in fact, 
9 paid by Copeland. They were not paid by Elgie. 

10 MR. KOCHENDORFER: 1 have the witness here 
11 from Copeland today who is going to clarify the issue 
12 of who was paid and how they were paid. 

13 THE MAGISTRATE: I get the impression, 

44 Mr. Kochendorfer, that this manner of sopeniine 

15 is causing more Speubio than it is worth. 

16 i think that I had best read the deposition 
17 at the appropriate time. 

18 | realize there are certain things in it 

19 that you would like me to know hefore I get to the 

2% other witnesses, but virtually every aspect of this 
21 scems to lead your adversaries to their out raged 


cries. 


22 

23 Perhaps we can avoid this by simply have 
2A you summarize for me what you believe the deposition 
2 


establishes. That way we ?o.'t get into these muddy 
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issues at the moment. 

1 will then allow them each, if they like, 
a moment or two to tell me why they don't think the 
denosition establishes that and we can get this 
thing moving again. 

MR. KOCHENDORFER: Your Honor, I! have a 
summary here, and I believe that the deposition 
reflects that Shuron/Continental, a division of 
Yexton Corporation, sold a generator and a number 
of parts relating to optical machinery to. plaintiff 
Elegie & Company in 1973 pursuant to the invoice, 
which has been identified, against an irrevocable 
letter of credit, which was also identified by the 
shipper at the deposition. 

The letter of credit called for the drafts 
to be accompanied by, amongst other things, a full 
set of clean on hoard shipping company's bills of 
lading consigned to order, blank endorsed. marke? 
"Freight Prepaid." 

Subsequent to that, the shipper indicated 
‘hat they had sent a replacement machine with a 
value X the factory of $9,537, and this was the 
value nf the penerator without any freight or 


insurance on it on the date that the vessel arrived 
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at South Africa on April 29th, because the price 


increase had gone into effect on January ist of that 
year or at the beginning of January. 

On about page 60, Mr. Shambo described how 
“a generator is shipped anc tha there can be no 


confusion about shipping the generator and the other 


crnsensicnneaatamaaa canine! 


items shipped because the generator went int» a 
wooden crate, the parts went into cardboard boxes, 
and a generator was never shipped in a cardboard box 
and the parts were never shipped in a crate, and if 
anything clse went in the crate, it would be anoth=r 
generator. 

He also indicated that they had been paid 
in full for the shipment. 

Now | would like to call my first witness, 
who is Mr. Catania here. 

MR. DALEY: Your Honor, are we all going 
to summarize what the deposition stated or are we 
going to leave it up to Mr. Kochendorfer to state 
what the deposition states? 

THE MAGISTRATE: You can do it either two 
ways; you can cither argue at the conclusion be 
your post trial brief what the testimony establishes, 


unless vou believe that there should be a crucial 
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aspect which must be taken up preliminarily because 
it takes it up with the witness. 

MR. DALEY: I have an index as to excerpts 
from that deposition which I think are importan*. 

THE MAGISTRATE: Fine. «+ will take that. 

MR. DALEY: With attached exhibits. 

{ winld just like to point out, aithough 
-t has been pointed out prior by Mr. peOrch's, this 
man, in the first place, he was not in the position 
or directly involved with this shipment at the 
inception, it was somebody else by the name of 
Nr. Laurna emploved by Snuron. This man had no 
nersonal knowledge. 

TIE MAGISTRATE: You are argu "g the weight 
to be piven to the evidence now, and that is something 
I can look into later on. 

I will treat this as a brief or a submission 
by the other side just as Mr. Kochendorfer's summary 
of what the witness testified. 

will the renorter swear the witness, »ilease. 
, "2 eo CATAN 1 A, called as a witness 

by the plaintiff, being first duly sworn, 
testified as follows: 


MR. DE ORCHIS: if your Honor please, I 
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9 will deal with that point in the post trial brief, 


3 the review of the deposition. 


4 THE NAGISTRATE: Thank you. 


5 NIRECT EXAMINATION 


6 BY MR. KOCHENDOREER: 
7 a. Mr. Catania, by whom are you employed? 

8 A Copeland Shipping. 

9 0 And did you work for Copeland Shipping in 

10 19737 

11 A Yes. 

12 Q - seet 

13 A Yes. 

14 a And what relation did Copeland Shipping 


5 have, if any, with Shuron/Continental? 


| 
| 
16 A Shuron is one of our shipping accounts. | 


53 7 Q And what capacity was Cr-eland Shipping? 
18 A We act as freight forwarder for them. 


8) And in March of 1974, did Copeland Shipping 
0 maintain certain records with respect to the handling 


21 of the accounts of its customers? 


22 A Yes. 
2s 0 And are those records in your custody? 
2A A Yes. 
2 9) And at my reque. ., did you search your 
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records for records relating to a shipment in Narch 
of 1974 on the S.A. NEDERBURG? 

A Yes. 

0 In March of 1974 did you handle a shipment 
for Shuron/Continental relating to one crate and 11 
cartons of optical equipment? 

A Yes. 

Q And could you tell us, sir, what documents 
were received in your office from Shuron/Continental 


ad 
with respect to this shipment? 


A Shipper's commercial invoices. 
0 And were there any instructions with them? 
A Yes; instructions as to how to effect 


shipment. 
8) And whet were those instructions? 
A Briefly, to comply with the terms of a 
letter of credit. 
0 And at what bank was that letter of credit? 
A Barclays Bank. 
n And could you tell us what those terms were 


that you had to comply with? 


A Shipping terms? 
Q Yes. 
A 1 happen to know the terms were CIF. 
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MR. KOCHENDORFER: Your flonor, at the time 


of marking the invoice, the last page of the invoice, 


which was 


not put in with that -- may 1 offer that to 


the witness? 


re freshes 
A 
Q 
A 


Q 


THE MAGISTRATE: Surely. 

MR. KOCHENDORFER: Let us see if that 
his recollection. 

Yes. 1 do have my copies here. 

Do you have your copics there? 

Yes. 


Will you look at that and see if that 


matches your copy? 


A 

Q 

A 

a 
presented 


A 


Yes, it does. 

And what were the terms of the shipment? 
CLF Durban. 

And what did the bank require to be 
against an irrevocable letter of credit? 


Full set clean on board shipping company 


bills of lading. 


0 


Subscquent to receiving these documents 


from Shuron/Continental, did you muke the arrange- 


ments for the transportation of this shipment? 


A 


Qq 


Yes, we did. 


And where did it originate? Where did the 
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2 shipment originate? 

3 A Tampa, Florida. 

4 0 And d.d you make the arrangements -- cous J 
5 you state the step-by-step transportation that you 

6 arranged for? 

7 A The freight was shipped in to us. We, in 
6 turn, arranged transportation to the pier. 


9 VHE MAGISTRATE: Shipped to you where? 


10 Where did you receive it? 


1 TIE WLTNESS: At our premises. 

12 THE MAGISTRATE: Where is that? 

= THE WITNESS: In Jamaica. 

14 TUE MAGISTRATE: By Jamaica, you mean 


15 Long Island? 


16 THE WITNESS: Yes, sir. Sorry. 

17 0 And how was that shipment accomplished? 

18 A From our premises? 

19 Q No, to your premiscs. 

20 A By common carrier. fotor common carrier. 
21 9) Were there certain charges for that? 

22 A Yes, there were. 

23 0 And did you compute those charges? 

2A A Yes. 

25 Q Did you put those charges onto the invoice 
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9 to be added to the factory price? 


a 


Correct. 


And was the freight bill paid? 


Yes, it was. 


And subsequent to that, did you arrange to 


Yes. 
And how was that 


Via pier trucker. 


the shipment transported to the pier? 


done? 


And was there a charge for that? 


Yes, there was. 


And was that paid? 


Yes, it was. 


And at the pier, was the cargo received? 


Yes. 


And did you, in the course of business, 


dock receipt for 
Yes, we did. 

Do you have that 
Yes, Sir. 


MR. KOCHENDORFER: 


that shipment? 


dock receipt with you? 


1 would like to offer 


the dock receipt into cvidence. 


3 A 
4 Q 
5 A 
6 Q 
7 have 

8 A 
9 0 
10 A 
11 Q 
12 A 
13 9) 
14 A 
15 () 
16 A 
17 Q 
18 reccive 
19 A 
20 0 
21 AN 
22 

23 

2 

25 
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(Pause.) 
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MR. DE ORCHIS No objection. 
MR. DALEY: No objection, your Ilonor. 
THE MAGISTRATE: It may be marked as 
Exhibit 4. | 
(Copy of dock receipt dated March 13, 
1974 received and marked Plaintiff's 
Exhibit 4 in evidence.) 
BY MR, KOCHENDOREFER: 
0 Subsequent to that, did Copeland Shipping 


receive from the steamship carrier an on board bill 


of lading? 
A Yes. 


9) 1 ask vou to look at Exhibit 1. 
(Handing. ) 
Is that the hill of ladinp? 
A Yes, it is. 
Q And after receiving the on board bill of 
lading, did Copeland Shipping present the documents, 


inciuding the on board hill of lading, to the Barclay 


Bank? 

A Yes. 

0 No your records indicate when the Barclay 
Bank received -- do you have a document with the 


receipt on it? 
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A This is the date and time stamp of the 
Barclay Bank as to when the docume.ts were received. 
Q “hat is this document that you have just 
handed to me? 
A It is a .opy of a sight draft. 


“P, KOC! (NDORFER: Could I offer the sight 


draft inte evidence. 


THE MAGISTRATE: Mr. DeOrchis? 


MR. DE ORCHIS: 1 would like to know 
whether the witness 2ceived this document -- 
No you receive this in the regular course 
of business? 
TUE WITNESS: Yes. 
MR. DE ORCHIS: I have no objection to it. 
MR. DALEY: No- objection to the exhibit, 
your Hlonor. 
THE MAGISTRATE: It may be marked in 
evidence. 
(Copy of sight draft, date stamped 
April 17, 1974, received and marked 
Plainti/i'ts Uxhibit 5 in evidence.) 
THE MAGISTRATE: In terms of value, 
Mr. Kochendorfer, I don't think this decument 


helps anv, because it merges all the -- 


¥y 
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MR. KOCHENDORFER: I am going to relate it 
to the invoice. 
THE MAGISTRATE: All right. Continue. 
8) Mr. Catania, can you look at the si,ht 
draft and look at th: last page of the invoice which 
was presented earlier, and could you compare the 


prices on the invoice with the price on the sight 


urart. 
A Yes. 
0 Are they the same? 
A Yes. 
MR. KOCHENDORFER: 1 would like to at this 
time me the last page of the invoice which reflects 


the total charge for the shipment into evidence. 

TIE MAGISTRATE: Does it also break it 
dow cartons and crates? 

MR. KOCHENDORFER: It breaks it down by 
invoice number, and the one item o1 here, invoice 
Number 373985, which was the single invoice here 
for the one crate containing the gencrator and it 
indicates the value ot that item. 

Ti NAGISTRATE: All right. Show it to 
vour adversaries. 


MR. DALEY: Your Honor, I just have one 
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2 Guestaan. 
3 If Nr. Kochendorfer is putting this in 
4 only to show the invoice value of the alleged crate 
5 in question -- 
6 MR. KOCHENDORFER: This was the invoice 
7 as identified and [ am putting in the invoice. That 
5 is the last page of the invoice. 
9 WR. WALEY: Your Honor, { only have one 
10 objection as to the total amount there. 
11 There is no breakdown as to how much ocean 
12 freight or whatever was charged on this crate in 
‘13° question. 
14 MR. KOCHENDORFER: Mr. Catania will 
Ve testify to that. 
16 THE “MAGISTRATE: It will be admitted 
17 sub ject to further testimony as to what portion of 
18 the freight charges pertain to the crate and what 
19 portions to the cartons. 
n Incidentally, Nr. Catania, you used the 
21 phrase earlier in describing the terms as being 


CLF Durban. 


22 

23 1 am familiar with what CIF means, but 1 
%” think you ought to explain for the record what it 
25 


embodies. 
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THE WITNESS: I1t encompasses charges of 
cost of goods, insurance and freight charges. 

THE MAGISTRATE: We are now dealing with 
the question of what portion of the total freight 
charpes are attributable to the crate 

(Copy of invoice.dated January 25,. 1974 

received and marked Plaintiff's Exhibit 6 in 
evidence.) 

BY MR. KOCHENDORFER: 
Q Nr. Catania, do you have with you in your 


file an ocean freight bill from the steamship carrier? 


(Handing. ) 

MR. KOCHENDORFER: I would like to mark 
it into evidence. 

THE MAGISTRATE: Show it to Mr. DeOrchis. 

(Pause. ) 

HR. DE ORCHIS: 1 have no objection, your 
Honor. 

Me. DALEY: No objection, vour Honor. 

THE MAGISTRATE: It may be reccived as 
Exhibit 7. 

MP. KOCHENDORFER: Your Honor, be fore 


trial I had discussed this with the defendant's 
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attorney and also with Mr. Catania for a breakdown, 
and Mr. DeOrchis and myself agree that the breakdown 
value of the ocean freight as applied to the one 


erate is $557-55. 


if the third party defendant is willing to 


agree to that, we can avoid the computations. 

MR, DALEY: May I please see the letter 
you are referring to? 

mm. KOCHENDORFER: Yes. 

(Handing. ) 

MR. KOCHENDORFER: That was based on a 
40-cubic feet measurement times - - 

‘WR, DALEY: Your Hlonor, 1 have no 
objection as to the issue of what this states as 
to the ocean freight tor this one crate. 

THE MAGISTRATE: All right. 

‘This, in fact, was paid to the defendant? 

8) Was that item paid? 
A Yes, it was. 
‘JHE MAGISTRATE: Received. 
(Copy of bill of lading dated March 18, 
1974 recéived and marked Plaintiff's 
Exhibit 7 in evidence.) 


(Letter dated March 15, 1976 to 
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2 Bigham Englar from flaight Gardner received 
3 and marked Plaintiff's Exhibit § in evidence.) 


4 BY MR. KOCHENDORFER: 
5 Q Mr. Catania, I would like you to review the 
6 invoice again, and could you tell us what the size of 
7 the crate was that we were referring to? 

8 A At a height of 64-1/2 inches, a length of 
9 55-3/4 inches and a width of 5S- 3/4 inches, with a 
10 weight of 1880 pounds. 

11 0) On the invoice which you referred to 

12 earlicr, you testified that where were certain 

13 iniand freight charges paid. 

14 At my request, did you make a computation 
15 as to what the pro rata portion of the inland freight 
16 charges would have been as for the one case in 


17 question, that is, freight charges paid to truckers? 


18 A {| didn't prorate that particular one. 

19 0 Could you prorate that one? 

20 A Sure. 

21 THE MAGISTRATE: How long will it take to 


22 do that? 

2 MR. KOCHENDORFER: Your Honor, if you 
% would like to take the time, he can do it. 
25 


But if the counsel has no objection, I 


e 
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roughly prorated it and it came to a figure of $372 


as against this crate. 


4 MR. DALEY: Roughly prorated it upon what? 
5 MR. KOCHENDORFER: On the invoices that 
6 went to the trucking companies. | 
7 MR. DALEY: What is the foundation for the 
8 proration? I mean, is it by cubic inch, by weight 
9 or what? 
10 TI MAGISTRATE: Give us the weight by 
11 volume. 
12 MR. KOCHENDORFER: On this one I think it 
13 was bv weight. 
14 THE MAGISTRATE: Im any event, rather than 
15 waste more time with what is a relatively mathematical 
16 approach, albeit that I acknowledge that it depends 
17 in part whether truckers charge by weipht or volume, 
18 will you please work on that over the weekend and 
19 come back with something next week? [ don't want to 
20 stop now for that. 
21 0 Can you tell us from your records there on 
the freight? 
MR. KOCHENDORFER: We will mark the freight 


bills into evidence if you would like. 
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8) | The trucking charges. 
A From where to where? 
Q From Tampa to New York and from your 


premises to the pier. 
A It can be done very simply. 
8) All right. 
TIL MAGISTRATE: We want the proportion of 
the total charges that related to the crate. 
Off the record. 
(Discussion off the record.) 
A I am prorating it by weight for the one 
crate weighing 1880 pounds. 
The per pound rate comes to .19836, making 
the inland freight charges for that crate $372.92. 
8) Can you repeat that figure? 
A $4772.92, 
0 And on this particular shipment, did you 
arrange for the insurance? 


A Yes, we did. 


a) And was an insurance premiun paid? 
A Yes, it was. 
0 And have you computed hcw much of the 


insurance premium was prorated to this particular 


case? 


eed 


10 


ll 
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A $72. 
Q In the course of business, did Cope _and 


Shipping send an invoice to Shuron/Continental? 


A Send an invoice to Shuron? 
8) Yes. 
A Yes. 
0 Do you have a copy of that invoice? 
A Tes. 
(landing. ) 


MR. KOCHENDORFER: 1 would like to offer 


that invoice into evidencc. 


MR. DE ORCHIS: 1 would object to the 
invoice, unless we tie this invoice somehow into 
this crate. 

From reading it, I don't sce any 
information about the crate. 

MR. KOCHENDORFER: It is for the entire 
shipment. 

THE MAGISTRATE: I understand that. 

I think his testimony is that of that 
entire charpe, $372.92 is the portion of the freight 
charge covered by the crate and $72 is the portion 


of the insurance charge covered by the freight, and 


now he is simply establishing that for the entire 
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shipment, including the 11 cartons, the original 
shipper was billed. 

MR. DE ORCHIS: I have no objection to it 
if the witness will say that this refers to the 
shipment in suit. 

lle says he sent him an invoice. T would 
Jite hin to say -- 

THE “MAGISTRATE: All right. Show it to 
the witness. 

Does this refer to the total shipment of 
1l cartons and one crate? 

THE WITNESS: Yes, sir, it does. 

THE “IAGISTRATE: That is the crate that is 
in suit, to your knowledge? 

THE WITNESS: Yes, sir. 

TUE MAGISTRATE: And it is the same one, 
to vour knowledge, that is referred to in the bill 
of lading and the invoice? 

TIE WITNESS: Yes, sir. 

“Pp. DE ORCHIS: 1 have no objection. 

THE MAGISTRATE: Mr. Daley? 

“Mp. DALEY: I have no objection, your 
Honor. 


(Cony of invoice dated April 16, 1974 
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received and marked Plaintiff's Exhibit 9 


i ence 


in evidence.) 

THE MAGISTRATE: 1 think the record should 
reflect that in addition to the inland freight and 
Me freipht to the pier -- 

MR. KOCHENDORFER: Yes, I am going to bring 
that out. There are additional charges. 

THE MAGISTRATE: There are additional 
charges here. 

HR. KOCHENDORFER: I was cag. to ask 
Mr. Catania to prorate the additional charges. 

THE MAGISTRATE: I think it is all of $60. 

Do you want to prorate that portion? Go 
ahead. 

MR. KOCHENDORFER: They are not stipulating 
to the damages so we have to go through this. 

THE MAGISTRATE: They are not stipulating 
to the damages primarily because they say you haven't 
established that the crate contained the penerator 
or prinder, depending upon how you care to term it. 

| don't think they are arguing over -- 

MR. KOCHENDORFER: No. Mr. DeOrchis 


indicated that he would not stipulate to those 


charyes, cither. 
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MR. DE ORCHIS: What charges? 

THE MAGISTRATE: Freight forwarder's 
charge -- 

MR. DE ORCHIS: Suppose you pick a number 
out of your head and I will agree to it. 

TIE MAGISTRATE: The forwarding services 
and the consolidation services and the handling 
services and the preparation of documents together 
all come to a total of $61.77. 

MR. DE ORCHIS: I will accept the witness' 
ball-park figure. 

Will you give us one for this crate? 

TIL: NAGEISTRATE: That is the total for all. 

low much goes for this crate; roughly half? 

THE WITNESS: Again, we have to prorate it 
bv weight. 

MR. DE ORCHIS: Can you give us an 
estimate? Out of $61, how much would have been 
for the crate, just to save time? 

THE MAGISTRATE: Taking in the insurance, 
the insurance was about 40 percent of the total. 

MR. KOCHENDORFER: That was on value, 
though. 


THE HAGISTRATE: That is value, that is 
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trie. | 
I don't know. Some of these other things 
may be done on value. 
TIM: WETNESS: $20. : 
THE MAGISTRATE: Can we stipulate to $20? 
MR. DE ORCHIS: We stipulate to $20. 
BY MR. KOCHENDORFER: 

0 Just to, again, clarify, all. the documents 
that vou have been presented have been kept in the 
regular course of business? 

A Yes. 

8) And all the items that you have testified 
to have been paid? 

A Yes. 

0) There was some confusion, perhaps, accord- 
ing to Mr. Daley, about the presentation or the 
payment of the funds. 

In the course of business in dealings with 
Copeland Shipping, are you familiar with how the 
hank pays the sight draft? 

AN The bank remits direct to the shipper or 
complies with the terms of the credit. 


8) And if they remit it to the shipper, then. 


the shipver pays you for the freight and insurance 
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2 charges? 


3 A Correct. 
4 8) Thank you. 
5 MR. KOCHENDOKFER: That is all I have for 


6 this witness. 

7 TIE MAGISTRATE: Cross-examination. 
8 We will start with the defendant, 

9 Mr. DeOrchis. 

10 CROSS-EXAMINATION 


11 BY MR. DE ORCHIS: 


12 0 Mr. Catania, I show you this document, 

13 (Handing. ) 

14 Can you identify it? 

15 A This is the letter of credit. 

16 9 Does that cover the shipment in suit? 

17 A Yes. 

18 Q Including the crate? 

19 A Yes. 

20 MR. DE ORCI. 3: I offer it in evidence. 

21 THE MAGISTRATE: Show it to Mr. Kochendorfer. 
22 HR. KOCHENDORFER: Your llonor, is this the 


% one that was included in the deposition of Mr. Shambo? 


2A That was presented to your llonor with the 


% deposition of Mr. Shanbo and ©, unfortunately, in 
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summarizing, it was the letter of credit. That was 
included in there. 

If vou want to make it as part of that 


exhibit or “Mr. DeMrchis', it makes no difference 


to me. 


THE MAGISTRATE: Let me ask the defendant 
and the third party defendant, with respect to the 
deposition exhibits, are there any of those exhibits 
which are heing objected to? 
Some of them have already been introduced 
separatcly in evidence. 
wR, DALEY: As far as I know, your Hlonor, 
there are xo objections by the third party de fendant 
as to any of the exhibits. 
THE MAGISTRATE: low about you, ?Ir. DeOrchis? 
MR. DE ORCHIS: 1 would not object to any 
of the commercial documents, which are Exhibits 1 and 2. 
But the exhibits that are telexes that went 
back and forth and to which that witness was not a 
party, | would object to that sheaf of telexes. But 
the commercial documents | would have no objection to. 
TIE MAGISTRATE; Do you wish to offer the 
letter of credit separately even though I am told it 


is one of the deposition exhibits, although I should 
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2 say | can't quite locate it. 


3 im. KOCHENDORFER: It is folded. 
4 TI; MAGISTRATE: I see it. All right. 
5 No you wish “o ofter it separately never- 


6 theless? You can do so if you want. 

7 m. pe ornciuis: Yes. |! will offer it as 

8 our Exhibit A. 

9 Mik: MAGISTRATE: All right. 

10 MR. DALEY: Your Honor, if 1 may, the 

11 third party defen‘ant is offering all the exhibits 

12 that are attached to the deposition and raise no 

13 objection to any of them. 

14 There are various telexes in there which 

Is were received by Shuron/Continental in Rochester. 

16 There are also letters received bv Shuron/Continental 

17 in Rochester. 

18 it is testified the man who received this 

19 was not correspondence, but he did testify they were 

%” business records of Shuron. 

21 MR. KOCHENDORFER: That is correct, your 

22 Honor, | would agree to that. 

23 TIIli MAGISTRATE: As to fir. NeNrchis' 
objection to the three telexes, I won't be able 


% to consider that until I have read the deposition 
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transcript. | 


Your position is regardless what he knows 
about it, he was the custodian of the business 
records and they ‘ere business records kept in the 
regular course of business and, therefore, are 


admissible on that basis. 


eg seperti 


MR, DALEY: That is correct. 
THE MAGISTRATE: We will mark as Exhibit A 
the letter of credit. 
‘This will be Defendant's Exhibit A, and 
we will desipnate the third party defendant also 
with letters but as third party defendant exhibits. 
(Photocopy of letter of credit, dated 
September 6, 1973, received and marked 
Defendant's Exhibit A in evidence.) 
BY (R. DE ORGIIS: 


Q Ny. Catania, was it your company that paid 


the freight on March 22nd? 


A Correct. 

Q \nd did Shuron reimburse you for that? 
A Yes, they did. 

Q The insurance, was it your company that 


advanced the money for the insurance? 


A Yes. 
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2 0 And did Shuron reimburse sam for that? 

3 A Correct. 

4 Q Did the insurance cover the entire car iage 


5 from Tampa to destination in Durban? Was it a ware- 


6 house to warehouse insurance? 


7 A No. 
8 ) What did it cover? 
9 A From warehouse to warchouse meaning my 


10 warehouse to warehouse in Durban, not from Tampa. 

li 8) So the insurance that Shuron reimbursed you 
12 for was from New York to Durban? 

13 A Correct. 

14 a) On the freight invoice, there is a notation 


15 ph, which I take it means paid. 


16 A Paid. 

17 Q B/22. 

18 Can you tell me who made that notation? 
19 A Probab ly one of my people. 

20 ) Is that the customary way you mark your 


21 Kills if they have been paid? 
A nO. 


Q You really don't know who made that 


22 
23 
2% notation; is that correct? 
25 


A I have a good idea, but in actuality no. 
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We have a more formal method of payment. 
0 Do you have any record there, that more 
formal method of payment? 


A No, no. 


0 At any rate, you were paying the freight 
on behalf of Shuron? 

A Correct. 

9) What is the more formal way that you have 


of marking your bills when they are marked paid? 

A We submit eur bills for payment to our 
West Coast headquarters in Los Angeles. 

llowever, in this case, because of prepaid 

and on board was required to comply with the terms 
of the credit, we had to issue a check before we 
could receive the ladings back, so in this case here 
a check was presented before the ladings .cre actually 
received. 

9) So the ladings would be picked up after the 


ship sailed? 


A Yes. 
8) Because of on board stamp? 
A Yes. 


MR. DE ORCHIS: I have no further 


questions. 
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CROSS - EXAMINATION 
BY MR. DALEY: 

Q Mr. Catania, do you know when the trucker 
picked up the shipment in-Tampa, Florida, or do you 
have any document which would tell you that? 

A Not that -- no, | don't think so. 

| don't arrange that, the shipper does. 

Q The shipper arranges the shipment from 
Tampa, Florida to New York? 

A Yes. 

2) You don't have any bill of lading or 
whatever within your documents? 

MR. KOCHENDORFER: Your Honor, [ think, 
just for the record, we should show that Mr. Catania 
is appearing here also under subpoena with his 
documents by Mr. Daley, who issued a subpoena to him 
for his files and his documents. 

A Yes, | do have a copy of the inland bill 
of lading. 

Q What is the date of that inland bill of 
lading? 

A November 30, 1973. 

G November 30th? 


A Yes. 
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2 mo) And does it sav from a point to a point? “a 
3 A Yes. 

4 Q And what is the point of origin? 

5 A Tampa, Florida. 

6 Q And noint of destination is you? Are you 


listed there as the consignee? 
Yes. 


9 0 Krom your records, can you tell me when it 


arrived at your warehouse or plant in Jamaica, 


New York? 


A December 12th. 
13 0 December 12th? 


Yes. 


737 


Yes. 


A 


17 ) Do you know what happened to the shipment 


‘ 


November 30th and December 12, 1973? 


between 


No. 


A 


And what date did you deliver the shipment 


Q 


to the ocean cirricr? 


A March ISth of 1973. 


0 You are sure it is March 15th? 


I will show you a copy of vour dock 


receipt. 
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(lianding.) 
That might refresh your recollection. 
I believe there is a stamp in the upper 
right-hand corner. 

A Yes. The 13th. 

8) March 13th. That would be 1974; is that 
correct? 

A 7¢s. 

0 So do you have any personal knowledge as to 
what happened to the shipment in question between 
November 30, 1973 and March 13, 19747 

A No. 

9) None whatsoever. 

Did you or anybody in your employ ever open 
up any of. these cases? 

A No. 


Q Did you or anybody in your employ ever 


weigh these cases? 


A Yes. 

9 When? 

A All shipments that come into our house as 
a matter of policy are weighed. 

0 Do you have any documents which would show 


the weight of this one crate? 
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No. 

You do not? 

No. 

MR. DALEY: I am asking for a weight slip. 

MR. KOCHENDORFER: 1 thought you me ant 
does he have any document. 

There was a document in evidence. 

MR. DALEY: I am asking him for his 
document, a document of Copeland Shipping that says 
that "We weighed the shipment and it weighed X." 

8) Do you have any such document? 

A When you say we weighed a shipment, which 
shipment? 

Q Or a crate or a package. 

You said you weigh every shipment that 

comes into your warehouse; is that correct? 
A Yes. 
8) Do you have a document in your 116 -* 
A No, no. 
9) -- which shows that weight? 


A No. if it complies with the inland biil 


of lading, we assume that to be correct. 


Q And where is the information on the inland 


bill of lading obtained from? 
fo 


eal 
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From the origin point. 
From the shipper? 
Or the origin point of the freight, yes. 
Noes the trucker weigh it? 
I don't know. 


Q Does anybody besides Shuron ever open up 


this crate or ever pack this crate to make sure of 


what is inside of it? 

A I don't know. 

0 Sa isn't it a fact, sir, that all that you 
received was a crate that weighed X number of pounds? 
I am talking specifically about the crate in question 
now. 

A Yes. 

0 Sir, how long was this shipment in your 
plant? Give me the date it got to your plant and 
the date it left your plant. 

A It arrived on December 12th of 1973, it 
left my plant on I would estimate March 12th, so 
approximately three months. 

Q You testified that it is weighed when it 
comes in. 

Is it also weighed when it leaves? 


No. 
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It is not? 

A No. 

Q So you have a period of three months there 
and nobody has weighed what the content of that ship- 
ment is; is that correct? 

A Correct. 


Q Do you know if when this is taken to the 


ITO terminal or whatever terminal it is, it is 


weighed by ITO? 

A I don't know. 

Q So from the best of your knowledge, at the 
time this crate left your plant, all you had was a 
crate? 

A Correct. 

0 You don't know the weight of it, you don't 
know what was in it; is that correct? 

A I know the weight of it. I don't know 
what was a4 it. 

Q How do you know the weight of it if you 
testified you didn't weigh it when it left? 

A We weight the original -- we weigh 
shipments when they come into the house. We do 
not weifh them going out. 


Q Okay. 
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All my question is, you had this shipment 
in your house for a period of almost three months. 

A Yes. 

Q You weighed it when it came in. 

A Yes. 

Q Therefore, you have &@ period of three 
months when this shipment was not weighed and it 
was not weighed when it left your premises; is that 
correct? 

A Correct. 

Q So of your knowledge or from your docu- 
mentation, can you tell me what the exact weight of 
that crate was when it left your plant in March of 
1974? 

A I can only assume it was the same weight 
as when it came in. 

Q I am not asking for your assumption, sir. 
I am asking you, can you definitely state what the 
weight was? 

A No. 

Q Sir, could you tell me the procedures for 
booking cargo aboard an ocean carrier? 

A Our procedure is to call the steamship 


company and request a booking. 
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() Nid you do that in this case? 

A Yes, we did. 

0 And vho did you call? What company? I 
just want to know what company. 


A South African “larince. 


i ana ceaaag rei 


9) And did you book this cargo aboard a 
certain vessel? 

x Yes. 

0 What was the name of the vessel that you 


booked this cargo aboard? 


A The MORGENSTER. 

0 The NORGENSTER? 

A Right. 

8) At the time you booked this cargo aboard 


the MORGENSTER, were you notified by anybody at 
South African Narine or anybody else that this 
shipment would not fo on the NORGENSTER? 

A Not to mv knowledge. 


) So as far as you knew, when they told you 
"We are taking it on the NORGENSTER," as far as you 
knev, it was going on the MORGENSTER? 

A Yes. 


8) Nid you send out any correspondence or any 


telexes to Elgie saying, "iley, it's going on the 
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2 MORGENSTER"? 


3 A Not that I know of. 

4 Q Not that you know of? 

5 A No. 

6 Well, not that my file shows, either. 

7 Q Do you have any direct contact with the 


8 consignee of a shipment or is your only involvement 
9 with the shipper? 

10 A Primary involvement is with the shipper. 

ll 8) You arrange the shipment according to the 
12 shipper's instructions, correct? 

13 A Correct. 

14 0) It is not up to you when the consignee is 
15 to receive it or when he is to receive it? 

16 A Correct. 

17 0 Did you ever receive any instructions from 


18 Shuron that this shipment had to be loaded aboard a 


19 ship or vessel] by a specific date? 


20 A No, 

21 Q None whatsoever? 

22 A Not that my records show. 

23 Q This shipment was taken to the South 


% African Marine dock; is that correct? 


25 A Yes. 
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Q Where is that dock located? 
A The dock receipt shows Brooklyn Army Base. 
Q Could you tell me the procedures ahout the 


issuance of a dock receipt, if you are familiar with 


them? 
A On our part? 
0 Yes. 
A I don't understand that question. 
Q Okay. 


Isn't it a fact, sir, that a trucker, your 
trucker, takes the shipment to the pier or terminal, 
a checker checks the cargo as to number, 11, 12, 
whatever the number is, and then you are issued a 
dock receipt by somebody? Is that correct? 

A The dock receipt is made up by us. 


8) The dock receipt is made up by you, but 


aren't there tallies on the back of that dock receipt, 


specifically referring to Exhibit Number 4? Are 
there any tallies on the back? 
A No. It's blank. 


Q Is it signed by anybody? 


A I can't make out the individual's signature. 


It does seem to bear a receiving clerk's name, 


Q Does it say what vessel it is supposed to 
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be on? 

3 A Yes. The South Africa: MORGLNSTER. 

4 Q And are there numbers after that? 

5 A March 15th. 

6 Q No you prepare this document after you book 


q7 the cargo? 

8 A Yes. 

9 Q What other documents do you prepare after 

10 you book the cargo: 

ll A The bills of lading and delivery instructions. 
12 Q Do you have a copy of the bill of lading 


13 you prepared after you booked the cargo? 


14 A Yes. 

15 9 That you prepared? 

16 A Yes. 

17 9) May I see a copy of that, please? 

18 A Yes. 

19 (Handing. ) 

20 8) Sir, you haneed me a group of documents, 


91 and you stated you prepared these documents. 
22 A Yes. 

3 9) You stamped S.A. NEDERBURG on those 
”% documents? 
25 


A No. 
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You did not? 
No, we did not. 
Okay. 


No you have a copy of the bill of lading 


in your file that doesn't have the stamp over it 


which was the one you originally prepared? 

THE MAGISTRATE: While he is looking for 
that, can you tell me, Mr. DeOrchis, whether the 
letters S.A. in front of NEDERBURG, MORGENSTER, 
et cetera, stand for South African or something else? 

MR. DE ORCHIS: South African. All the 
names are South A’rican. 

A This would be a copy, one of the originals 
that was not changed. 

(flanding.) 

Would it be okay if I separate these? 

A Sure. 
Q I show you this document, sir, and ask if 
you can identify this document. 
(Ilanding.) 

A copy of our bill of lading. 

And this is the one you prepared? 

Yes. 


And this is the one that you prepared after 
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9 you booked the cargo; is that correct? 


3 A Yes. 
4 Q What is the carrying vessel designated as? 

A South African MORGENSTER. 

MR. DALEY: I would like to have this 
marked in evidence as Third Party Ne fendant's 
Exhibit A. 

THE MAGISTRATE: Any objection, gentlemen? 

MR. DE ORCHIS: No objection. 

THE MAGISTRATE: It will be received. 

(Original bill of lading received and 

marked Third Party Defendant's Exhibit A 

in evidence.) 

8) Sir, are there any other documents you 
prepared after you booked this cargo aboard the 
MORGENSTER in March of 1974? 

A Not: that | -- 

0) No you have delivery instructions? 

A Yes. 

() No you have any kind of an intermodal 
bill of lading? 

A That is a copy of the delivery instructions. 

(landing. ) 


This is a copy of the delivery instructions? 
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A Correct. 
Q Who prepares this, sir? 
A We do. 


Q You prepare it? 
A Yes. 


After you book the cargo? 


ec jet 


Yes. 

MR. DALEY: I will have this as Third 

Party Defendant's Exhibit B. 
TIE MAGISTRATE: Show it to your adversaries. 
MR. DE ORCHIS: I have no objection. 
THLE MAGISTRATE: There being no objection, 

it may be marked as Exhibit B. 

| (Delivery instructions received and 

marked Third Party Defendant's Exhibit B 

in evidence.) 

Q Sir, in addition to the documents which you 
have ‘dentified, specifically the dock receipt, the 
bill of lading which you said you typed out and the 
delivery instructions, what other documents do you 
prepare before a siipment is delivered? 

A Export declaration, 


Q Do you have an export declaration there, 


please, sir? 
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A Yes. 

(Handing.) 

MR. DALEY: I will have this marked as 
Third Party Defendant's Exhibit C. 

MR. KOCIHENDORFER: No objection. 

THE MAGISTRATE: It may be received as 
Exhibit C. 

(Export declaration received and marked 

Third Party Defendant's Exhibit C in evidence.) 

MR. KOCHENDORFER: Your Honor, could I 
just ask at this time, is Mr. Daley cross-examining 
the witness or is he using him as his own witness 
under the subpoena? 

THE MAGISTRATE: I don't think it makes 
any distinction under the new rules of evidence. 

MR. KOCHENDORFER: The reason I am 
inquiring is he has the subpoena outstanding, and 
if he finishes with him under the subpoena, when 
he is dene -- 

THE MAGISTRATE: All right. We will 
assume that he is going to get as much from this 
witness at this time as he needs and when the 


witness is concluded he can leave, unless 


Mr. Daley states to the contrary. 
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2 MR. DALEY; No. I have already in formed 


ee 


3 Mr. Kochendorfer, the only reason I subpoenaed the 
4 witness was that I would be assured of getting his 
5 complete file. 

ae MR. KOCHENDORFER: All right. 
7 THE MAGISTRATE: We will take a five- 

8 minute recess. 

9 (Recess.) 

10 THE MAGISTRATE: All right. 

11 BY MR. DALEY: 

12 Q Mr. Catania, are there any other documents 

13 which you have in your file which desteniee the 


14 carrying vessel as the S.A. NORGENSTER? 


15 What is that document right there, sir? 
16 A This is the intermodal export master. 

17 (landing. ) 

18 MR. DALEY: I will have this as Third 


19 Party Defendant's Exhibit D. 
20 MR. DE ORCHIS: I have no objection. 


21 THE MAGISTRATE: Mr. Kochendorfer? 


MR. KOCHENDORFER: No objection. 
(Copy of intermodal export master 
received and marked Third Party Defendant's 


Exhibit D in evidence.) 
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2 0) Sir, I show you Third Party Defendant's 

3 Exhibits A, B, C and D, which you have identified 

4 and which have been marked into evidence. 

5 (Hlanding.) 

6 On each of those documents, it is a fair 
7 statement that the carrying vessel on each and every 
8 one of these documents is identified as the S.A. 

9 MORGENSTER? 

10 A Yes. 

ll Q Sir, in relation to Plaintiff's Exhibit 
12 Number 7 that was marked in evidence, when that 

13 document was origina’ *y prepared by you, what was 
14 designated as the carrying vessel? 

15 A The MORGENSTER. 

16 Q Was it changed at a later date? Is there 
17 a stamp over the MORGENS TER? 

18 A Yes. 

19 9) When did you book this cargo aboard the 


29 S.A. MORGENSTER; the date? 


21 A My recora, owm«'t reflect the exact date. 
22 It would have been at least prior to the 
2 12th of March. 

2A Q Prior to the 12th? 

v5) A Yes. 
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That you booked it aboard the MORGENSTER? 


Yes. 


What day was the dock receipt issued? 


It would have been the same day. 
Which is what, March 13th? 
I would say March 12th. 

Q And the dock receipt was issued or the one 
that you pot was issued or marked by ITO as March 13th; 
is that correct? 

A Yes, correct. 

Q Sir, do you have a bill of lading, a non- 
negotiable copy of the bill of lading, in your 
possession? 

A Yes, 1 do. 

Q May I please see a copy of that, please? 

A Yes. 

(Ilanding.) 

0 Sir, are you familiar with the issuance of 
a bill of lading by an ocean carrier? 

A Yes. 

Q What documents do you have to present to 
the ocean carrier in order to receive an executed 
bill of lading? 


A Just the bills of lading. I don't -- 
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2 Q You don't have to give them a dock receipt 
3 to show them that somebody received it? 
A They would have a copy of the dock receipt. 
Q So you just go there with your bills of 
lading; is that correct? 


A No. There was a dock receipt. 


Q Okay. That is what I am asking you. 


You go with a dock receipt? 


A Yes. 

Q And you have already prepared these bills 
of lading; is that correct? 

A Yes. 

Q You go up to the bill of lading clerk; is 
that correct? 

A The bills of lading are sent to the bill of 
lading clerk. 

Q Does somebody in your employ take them to 
the bill of lading clerk? 

A We have a messenger service that does that. 

Q Are you familiar with the procedures of 
after the bill of lading clerk sees a copy of the 
dock receipt -- am I right? 

A Yes. 


0) And he sees that it has been received on 
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Yes. 


gtim 

the pier -- 
A 
Q 


Does he then put the bill of lading into 


some type of machine and make perforations? 


A 


Q 


Yes, he does. 


You have identified this as a copy of the 


nonnegotiable hill of lading; is that correct? 


(Ilanding.) 
Yes. 


MR. DALEY: I will have that marked as 


Third Party Defendant's Exhibit E. 


MR. DE ORCHIS: No objection. 
MR. KOCHENDORFER: No objection. 


(Copy of nonnegotiable bill of lading 


received and marked Third Party Defendant's 


Exhibit FE in evidence.) 


a 


Sir, on Third Party Defendant's Exhibit E, 


can you tell me if there are any perforations on that 


document which state the date that this document was 


perforated by the steamship company? 


A 


Q 


=) 


Harch 18. 1974, 


And is the bill of lading number given? 
Bill of lading Number 66. 


So March 15th is the date that your 
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messenger presented your copies of the bill of lading 
to the steamship company? 

MR. DE ORCHIS: Objection, your Honor. I 
don't think the witness is qualified. He didn't take 


the document there himself. 


If we want to establish what the perforation 
says, that is one thing. 
THE MAGISTRATE: Sustained. 
Q When did your messenger, OFT whatever he was, 
return the copies of the bill of lading to you? 
MR. DE ORCHIS: The witness has already 
testified after the ship sailed. 
MR. DALEY: I am asking him a specific date. 
TIE MAGISTRATE: Can you give us a date? 
Do you have any records from which that can be 
established? 
TIE WITNESS: Someone has my copy of the 
invoice, the one of Copeland Shipping. 
(Pause.) 
A My records don't indicate the exact date I 
received it back. 
Q But does your messenger leave the bill of 
lading there and you receive it at a later date? 


A Yes. 
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Q I show you what has been marked as Third 
Party Defendant's Exhibit A and what has been marked 
as Third Party Defendant's Exhibit E, and ask you, 
is there any difference between those two bills of 


lading as to vessel, as to any thing? 


(Handing. ) 
A The name of the vessel has been changed. 
) The name of the vessel has been changed? 
A Yes. 
Q Do you know the date the name of the 


vessel was changed? 

A No, I do not. 

9) All that you know is that when you received 
back the bills of lading from the ocean carrier, it 
was changed from the MORGENSTER to the NEDERBURG; is 
that correct? 

A Correct. 

Q Sir, I show you this document, and ask if 
you will hold it, more or less, and examine all three 
of them together. 

(Ilanding.) - 
Is there some addition on the last document 
which I handed you, which was Plaintiff's Exhibit 


Number 1, is there no additional information on that 
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2 document? 
3 A It also reads the NEDERBURG, received on 


4 board March 22nd. The perforation on the bottom, 
5 South African Marine. 
6 9) Would it be fair to say, sir, since there 


7 is a stamp by South African Marine that it was 


cieemeuteet 


8 received on board on March 22, 1974 that you received 
9 this document after that date? 

10 A Yes. 

ll Q Sir, in relation to the freight bill, the 


12 green exhibit, Plaintiff's Exhibit Number 7, you have 


13 1 on that document or there is a notation on that 
14 cument "Paid 3/22": is that correctT 

15 A Yes. 

16 Q Would you have to pay the ocean freight 


17 before you received the bills of lading? 


18 A In this case, yes. 

19 Q You would have to? 

20 A Yes. 

21 Q Did you ever contact anybody in the employ 
22 of ITO whether or not this shipment did go forward 
2 on the NEDERBURG? 

2 A Not me personally, no. 

25 Q Did you ever contact anybody in South 
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African Marine whether or not this shipment had gone 
forward on the NEDERBURG or MORGENSTER? 

A Not to my knowledge, no. 


9) Sir, would it be fair to say that the first 


* notification you got that this shipment was not on 


board the MORGENSTER is when you received the bills 
of lading back from South African Marine? 

A Correct. 

MR. DALEY: That's all I have, your llonor. 
TIE MAGISTRATE: Redirect. 
MR. KOCHENDORFER: Yes, sir. 

REDIRECT EXAMINATION 

BY MR. KOCHENDORFER: 

Q You have been discussing the name of the 
vessel which is placed on the documents which you 
prepared. 

Where does that name come from? llow do you 
make that selection? 

A We book space or reserve it with the steam- 
ship company before sending the freight down. 

8) Did you ask that it be booked on the 
MORGENS TER? 

A I really don't know in this case. Sometimes 


we request a ship, sometimes we don't or sometimes we 
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just ask what is the next ship available. 

9) Is it required that you put a name of a 
vessel on the documents before the items go to the 
pier? 

A Yes. 

8) And whose requirement is that? 

A Mostly the steamships themselves. Most of 
them will not accept unless it shows a vessel. 

Q And in this case, did it matter to you what 
the name of the vessel was? 

A No, no. 

Q Were you concerned that they changed the 
name from the MORGENSTER to the NEDERBURG? 

A Not really. 

THE MAGISTRATE: Wait a minute, counsel. 
It isn't the fact that they changed the name. 

You mean was he concerned that they 
changed the vessel] and shipped it apparently on 
a different vessel. 

MR. KOCHENDORFER: That he received a 
document back with a different name on it. 

THE MAGISTRATE: That indicated that it 


had been shipped on a different vessel. That is of 


more importance than the fact that they changed the 
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name. 
Were you concerned over the fact that 
according to the bill of lading the shipment had 


gone forward on a different vessel than the vessel 


~ you had originally booked it aboard? 


THE WITNESS: @No, sir. 

0 Was there any requirement from the bank 
that the bill of sain that you have have 4 
particular vessel? 

A No. 

MR. KOCHENDORFER: That's all the questions 
I have. 

THE MAGISTRATE: I have one question for 
you, Mr. Catania. 

You say you prepared a dock receipt for 
the stevedores to acknowledge receipt of the goods 
from your trucker, you didn't weigh the goods going 
out. 

Does the dock receipt contain a declara- 
tion of the weight of the documents being transmitted 
to the pier? 

THE WITNESS: Yes. 

THE MAGISTRATE: Were any exceptions taken 


‘to the weight set forth by the stevedore upon reccipt 
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2 of the dock receipt and the goods? 
3 THE WITNESS: No, there was none notated. 
4 TIE MAGISTRATE: What weight is shown in 


5 the dock receipt as having been delivered to the 


6 pier? 
7 THE WITNESS: 4,512 pounds. 
8 THE MAGISTRATE: Is that the same weight 
9 that the inland bill of lading declared? 
10 THE WITNESS: Yes, sir. 
ll MR. DALEY: I just have another, uniess 


12 you want to go first, Mr. DeOrchis. 
13° RECROSS -EXAMINATION 
M4 BY MR. DE ORCHIS: 
15 Q Mr. Catania, this shipment wasn't freighted 
16 on a weight basis, was it? 
7 A No. It was freighted by cube, as I see it. 
18 ) So it would be the measurement of the boxes 
19 rather than the weight that would control how much 
20 you were going to pet charged for your freight? 
21 A Yes. 
Q Noes the document, the dock receipt, does 


22 

23 it show what the cube was, what the measurement was? 
2 A The dock receipt shows 381 cubic feet. 

25 


n And who made that measurement of 381 cubic 
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feet? 

A That is put on a computer. 


Q And this weight that is typewritten in 
there, that is 4 weight that you put on there? 

A We put the weight on there. 

Q As to the ocean leg of this voyage, it 
didn't make any difference, the weight, as far as 
your freight was concerned? 

A No. 

THE MAGISTRATE: Do you know if that 
measurement of 381, which I assume is ctbic feet -- 

THE WITNESS: Yes, sir. 

TIE MAGISTRATE: -- is the same measurement 
as was present during the inland portions of the 
shipment, or can you not tell? 

TIE WITNESS: To the best of our Leosiedce, 
it would have been the same. 

THI; MAGISTRATE: What do you base that on? 

THE WITNESS: The dimensions on the 
commercial invoices of each piece. 

TIE MAGISTRATE: Those dimensions seem to 
equal out to that volume? 

THE WITNESS: Yes. 


THE MAGISTRATE: So that while the 
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2 stevedore did not weigh the: goods delivered, they 

3 apparently measured them for total volume and 

4 recorded that on the dock receipt and the volume 

5 received measures the same as that received by you 

6 during the inland shipment? 

1 THE WITNESS: Yes, sir. 

8 Q Nr. Catania, you said you don't have any 

9 knowledge of what happened to this shipment from the 
10 time it left Florida until it arrived at your plant 

11 in New York. 

12 A Correct. 

13 ) And during the time it was in your plant in 
14 New York, this would not have been under vour personal 
15 supcsvision, this particular crate? You are not the 
16 man watching that crate while it is in your plant, am 
wy 1 correct? 

18 A Not personally, no. 

19 Q When it left your j;lant, you said it left 


9 on March the 12th from a plant in Queens. 


21 A Yes. 

22 Q And it did not arrive at the pier until the 
23 following day, am I right? 

2A A Correct. 

25 Q Do you have any explanation why it took 
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24 hours to get from Queens to the pier? 


MR. KOCHENDORFER: I don't think the 


record reflects 24 hours. 


THE MAGISTRATE: No. It merely reflects 
on one day and arrived on the next. We don't know 
the hours. 

MR. DE ORCHIS: It arrived at 8:03 
according to the ITO stamp on the dock receipt. 

Q) De you know what happened between your 
warehouse and the pier? 


A Would you like me to tell you what my 


trucker tells me? Is that what you want to know? 

9) Did your trucker tell you something about 
this particular shipment? 

A No, not this particular shipment. He 
tells me on all shipments that if I want to make 
delivery, I have to give him the freight the day 
before. 

Q All right. So you give him the day be fore 
so he can be there the first thing in the morning? 

TIE MAGISTRATE: The witness has nodde“ 
his head. 
You must speak up. 


THE WITNESS: Yes, yes. I'm sorry. Yes. 
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Q When you say you booked the shipment on the 
MORGENSTER, did you do that personally? 

A No, I did not. 

Q Is there a booking note in your file that 
shows it was the MORGENSTER you booked on? 

There isn't, is there? 

A No, there is not. 

Q If the cargo had not gone forward on the 
MORGENSTER, in the normal course of business, would 
the carrier notify you that your shipment had been 
shut out from the MORGENSTER? 

A Occasionally they do. Very rarely. 

0 Suppose only part of your shipment had gone 
on the MORGENSTER, suppose only half of it had gone 
and half was shut out and remained in New York, would 
they call you to notify you about that? ; 

A No. 

Q So it doesn't really make any difference to 
you whether this would have gone forward on the 
NORGENSTER or the NEDERBURG, am 1 correct? 

A Correct. 

Q The letter of credit, you weren't even 
going to present those documents until the following 


month? 
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2 A Correct. 


3 Q And South African has a regular service to 


4 this port? 

5 A As far as we know, yes. 

Q So if it is shut out on one vessel, it gets 
7 on the next vessel? 

8 A Yes. 

9 RECROSS-EXAMINATION 

10 BY MR. DALEY: 

11 Q Sir, do you or anybody in your employ ever 
12 take the cubic measurements themselves of the various 


13 cases you receive? 


14 A Yes. 

15 Q Did you do it in this case? 

16 A I really couldn't say for sure. 

17 Q Would it be fair to say, sir, that the 


18 cubic measurements and the weights of the various 

19 cases are merely information passed to you from the 

2 shipper and you just copy everything down they say? 

21 A Again, it depends on the shipment itself. 
Q Do you know what happened with this 


22 

23 shipment? 
2A A No, I couldn't honestly say. 
25 


THE MAGISTRATE: Awe you clear, however, 
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that the insertion on the dock receipt, which is 
apparently penciled in or else a carbon off an ink, 
but at any rate it is handwritten in and not typed 
as the rest of the dock receipt, that this is an 
insertion made by the stevedoring company and not 
by your driver? 

THE WITNESS: Yes, sir. 


Q Sir, in relation to that dock receipt, that 


' dock receipt was prepared or the typewritten portion 


of that dock receipt was prepared by you; is that 


_ correct? 
A Correct. 
Q Would it be fair to say that when you 


deliver that to a stevedore, that is your instruc- 
tions to the stevedore based upon what the steamship 
company told you at the time of booking to load this 
cargo aboard the MORGENSTER? 

A Yes. 

MR. .JCHENDORFER: I think the witness has 
already testified to that aspect and he said he has 
to have a name on there for them to receive it. 

MR. DALEY: Would the record reflect that 
the witness has answered the question in the 


affirmative. 
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2 That's all I have, your Honor. 
3 THE MAGISTRATE: You are excused, 


4 Mr. Catania. 


Will you be careful to leave with us any 
6 documents that have been admitted in evidence and 
7 gather up documents which were not. 


8 (Witness excused.) 


Call your next witness. 


THE MAGISTRATE: 


10 MR. KOCHENDORFER: Your Honor, at this 


point, the plaintiff rests. 


MR. DE ORCHIS: Shall we make our motions 


now, your llonor? 
14 THE MAGISTRATE: I am going to reserve on 
15 your motion. You can make it if you want. 

16 I don't want you to argue, however. 

7 MR. DE ORCHIS: Then just for the record, 


may I state that the defendant will move in I assume 


19 now in its papers after trial that the plaintiff's 
2 case should have been dismissed when the plaintiff 
21 rested on the grounds that there has been no proof 
2 that Elgie Company has an interest in the shipment, 
2 on the prounds that there is no proof that the 

2% grinder or generator was actually shipped, on the 
25 


grounds that the actual party in interest here was -- 
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THE MAGISTRATE: I don't think that the 
plaintiff is arguing that it was shipped. Indeed, 
I think the plaintiff's position is that it didn't 
get shipped. 

MR. DE ORCHIS: My argument is that there 


is no proof that it was ever delivered to us, the 


ocean carrier; that there was no proof that inside 


this crate there was the goods -- 

THE MAGISTRATE: 1 understand that argument. 

MR. DE ORCHIS. Because all we gave a 
receipt for was a crate in apparent good order and 
condition, and I think it is fatal in his case not 
to have proven the actual contents. 

The other is we have testimony now from 
his own witnesses that the insurance, the ocean 
freight, the inland freight, everything was paid 
for by Shuron, the shipper, and it was CIF Durban, 
it wasn't CIF New York, and the only evidence we 
have that Durban -- I mean, that the consignee ever 
paid for this was a witness who was not even 
employed by the company at the time who makes the 
blank statement, "Yes, it must have been paid. 

“Hlow was it paid? 


"By the letter of credit." 
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The letter of credit I showed to that 
witness, I now showed it to this witness, they both 
said yes, that was the letter of credit. 


As your Ilonor can see, the letter of 


credit had expired months ago, So it couldn't have 


been used to pay for this shipment. 

THE MAGISTRATE: The accreditor is shown 
as Flgie §& Company. 

1R. DE ORCHIS: Yes. 

My point is that this letter of credit was 
never used to pay for the shipment and could not 
have been used to pay for the shipment because it is 
an outdated letter of credit. 

If they paid for it, which I doubt very 
much, it would have been done by check, not by this 
letter of credit. It was no good. 

THE MAGISTRATE: I think the witness 
testified, in fact, however, that payment was made 
pursuant to this letter of credit. 

MR. DE ORCHIS: And I asked him how, and 
he said this letter of credit. 

But the witnesses can't be right, because 
this letter of credit is dead at the time this 


shipment is made. 
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THE MAGISTRATE: What it does say is, 
"Unless previously exhausted, this credit shall 
cease to be available for negotiations of bene- 
ficiary's drafts after 7th January, 1974." 

So I agree with you on the face of it it 
would appear be a dormant letter of credit. 

On the other hand, the witness testified 
that, in fact, it wes honored. 

However, this is a matter of argument that 
I don't want to hear at this time, 

MR. DALEY: On behalf of the third party 
defendant ITO, I join in Mr, NeOrchis' motion. 

MR. KOCHENDORFER: Your Honor, the sight 
draft was presented and went along with that letter 
of credit which the Barclays Bank had indicated it 
was paid against that. 

Also I wanted to say as far as the 
question of the sale, I think that the documents 
of sale and the negotiation against the letter of 
credit which was for Elgie §& Company's account 
reflect that Elgie was, in fact, the owner of the 
cargo and paid for it. 

THE MAGISTRATE: May I see the sight 


draft again, please? 


4 
5 
6 
7 
* 
9 

10 


11 
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mm. DALEY: Yes. 


a tcetnaspSTE ne 


(Handing. ) 

(Pause.) 

THE MAGISTRATE: I do note that both the 
sight draft and the letter of credit bear Number 
FB1396, so the sight draft is indicating that 
payment was made pursuant to this letter of credit. 

Whether or not there was a formal exten- 
sion of the letter of credit or not is something 
else. 

MR. KOCHENDORFER: Your Honor, when the 
letter of credit was marked, the extention to the 
letter of credit was not included with the letter 
of credit. 

(landing. ) 

THE MAGISTRATE: You are now offering 
this documeri to cure -- 

MR. KOCHENDORFER: I assumed that was part 
of the letter of credit, your Ilonor. 

I am sorry I didn't check tho document 
which was submitted by Mr. DeOrchis at this time. 

THE MAGISTRATE: It is not part of what 


he submitted nor is it part of what you submitted 


on the deposition. 
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2 Are you now offering it? 
3 MR. KOCHENDORFER: I will offer it in 


4 evidence, your llonor. 
5 MR. ™ ORCHIS: Had I known that, your 
6 Honor, I wouldn't have made the point. 
7 He is reopening his case now for the ~- 
8 MR. KOCHENDORFER: No, I am not reopening 
9 my case. I am just offering an explanaticn as to 
10 the letter of credit and why -- 
ll TIE MAGISTRATE: Do you want to withdraw 
12 this technical point, Mr. NeOrchis? 
13 MR. DE ORC)IS: If he doesn’? want to 
14 reopen the case, I don't want to withdraw my point. 
15 MR. KOCHENDORFER: I will offer to reopen. 
16 TIE MAGISTRATE: All right. It is reopened 
17 and the document is offered. 
18 Is there any objection to acy 
19 MR. DE ORCHIS: Yes, I will object to it, 
2 for the record. 
21 THE MAGISTRATE: On what grov.. ls? 

MR. DE ORCHIS: On the grounds that the 


22 

2% plaintiff had rested and had this document in his 
%”% hands all this time and he has led me to believe 
25 


all through this case that we were dealing with an 
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expired letter of uredit, including at the deposition 


and including at the presentation of his direct case 


this morning. © * 

MR. KOCHENDORFER: I think Mr. DeOrchis is 
well aware that letters of cred are ext®hded, and 
whether that particular one didn't comment on the 
extension, the bank could have accepted any letter 
of credit they wanted to accept, and the testimony 
was that they did accept. 

Whether or not that is attached or not -- 

THE MAGIST.ATE: lave you been prejudiced, 
Mr. NeOrchis, hy this previous nonrevelation of the 
extension of the letter of credit? 

HMR. DE ORCHIS: Only to the extent of the 
legal services my client is going to have to pay 
for that, for the research I did for the period of 
time that he had me misled. 

I don't really think that is an important 
point. What is the important point is that he 
claims this case was never loaded on the ship and 
he can't have it both ways. If it was never loaded 
on the ship in New York, then the plaintiff Elgie 
did not own the case as of that date, it was owned 


by the shipper. 
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2 THE MAGISTRATE: Why not if they, in fact, 
3 had paid for it and paid for the cost of shipping it? 
4 | Suppose it was just sitting on the pier in 
New York, had never gotten lost and everybody knew 
where it aa: once the letter of credit is paid, 
does not the case belong to Elgie? 

MR. DE ORCHIS: No. Title passes at CIF 
Durban. ne 

If the case was lost in New York, Shuron 
takes the loss and replaces it, which, in fact, Eney 
did replace this case. 

MR. KOCHENDORFER: Your Honor, I would like 
to point out, lI think Mr. DeOrchis is confusing the 
issues. CIF indicates only when a risk passes and 
not when title passes. Title passes when they paid 
fer its 

TIE MAGISTRATE: You are both doing 
exactly what I wanted to avoid, namely, arguing the 
merits of this. I am reserving decision. 

As to the document Leing offered, I haven't 
heard from you, Mr. Daley, whether you have any 
objections to it. 


MR. DALEY: No, I have.no objections to it. 


THE MAGISTRATE: All right. And you have 
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no objection other than the one you have stated, 
Mr. DeOrchis? 

MR. DE ORCHIS: That's correct, your Honor. 

TIE MAGISTRATE: As to the one stated, I 
overrule your objection, and it may be received in 
evidence. . 

Are yu. adding it to the exhibit? 

MR. KOCHENDORFER: I veuid just tae to 
add it in both instances to the letter of credit 
which was an exhibit as part of the letter of credit. 

THE MAGISTRATE: You can't do it in both 
instances, we only have one copy of it. 

Where do you want to add it? 

I am adding it for you to the deposition 
exhibit. 

MR. KOCHENDORFER: All right. 

THE MAGISTRATE: Because I have a 
suspicion if Mr. DeOrchis had known that that 
document had existed, he might not have offered 
Exhibit A. 

MR. DE ORCHIS: That's correct. 

THE MAGISTRATE: So we won't stick him 


with your omission, we will add it to the deposition 


exhibit. 
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MR. KOCHENDORFER: Thank you. 

MR. DE ORCHIS: May we have a stipulation 
that the documents were presented to the bank and 
the letter of credit was negotiated on April 17, 
1974? 

THE MAGISTRATE: The sight draft shows 
April 16th. 

Mm. DE ORCIUIS: 1 will accept April 16th. 
That is the date that title would have passed at 
the earliest. 

THE MAGISTRATE: We now have another 
extension of the time. 

1 gather you are offering both of them, 
and I gather you are making the same objection, 

Mr. DeOrchis, and I am overruling the same objection, 
and we will mark them both as supplements to the 
exhibit submitted with the transcript, these being 
extensions of the letter of credit. 

The letter of credit itself is deposition 
exhibit -- 

MR. DE ORCHIS: It was part of Exhibit D 
at the deposition. 

TIE MAGISTRATE: All right. These two 


will be marked as deposition exhibit supplements 
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A and B. 
Physically mark them D-1 and D-2 and I 
will attach them. 
The defendant may call its first witness. 
MR. DE ORCHIS: We will call Captain Palmer. 
aAM ES CYR TL PALME RK, called 
as a witness by the defendant, being first 
duly sworm, testified as ealtaee: 
DIRECT EXAMINATION 


BY MR. DE ORCHIS: 


Q Mr. Palmer, by whom are you emp loyed? 

A South African Marine Corporation. 

Q low long have you been employed by that 
corporation? 

A Ten years. . 

Q - What was your position with the corporation 


in March of 1974? 


A Marine superintendent. 

Q What are the duties, generally, of a marine 
superintendent? 

A Operation of the vessels on the coast, our 


own and chartered vessels; storing, any problems 
that might arise from a ship's point of view. 


Q In March of 1974, where did the corporation 
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2 have piers or use piers in New York? 
3 A Brooklyn Army Base. 
4 Q Was the pier or the terminal owned or 


5 operated by the ocean carrier? 


6 A Na, sit. 

7 Q Who was the terminal operator at that pier 
8 at the Brooklyn Army Base? 

9 A International Terminal Operating. 

10 Q Who were the stevedores at that terminal? 
il A The same, international Terminal Operating. 
12 Q ITO was both the terminal operators and the 


13 stevedores? 
4 A Right. 
15 Q Are you familiar with the operation of that 


16 terminal? 


W A Oh, yes. I had been there three years. 

18 9) Were you there in March of 1974? 

19 A Yes. 

20 @) Who receives the cargo that arrives at the 


21 pier? By that I mean, what company? Is it the 


22 ocean carrier or is it ITO? 

3 A It's ITO. 

A Q And who has care and custody of the cargo 
25 


while it remains in the terminal? 


16 


17 
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MR. DALEY: I object, your Honor. This 
and the last question, they are all conclusions of 
law or questions of law. 

A 1T0. 

THE MAGISTRATE: I don't Know that this is 

really -- it connotes some legal aspects to it, but 


I am not treating it in the legal sense, we are 


ec ERY LETS Ess IIT 


treating it in the physical custody sense of -- 

MR. DE ORCHIS: That is the way the 
questions were asked. 

THE MAGISTRATE: I think if you were 
talking from a bailment standpoint, it would get 
a little more complicated. 

All right. 

You have been waeed and I think you have 
alreaay answered, that the cargo is received by the 
employees of the terminal operator and kept on 
premises owned by the terminal operator; is that 
correct? 

THE WITNESS: Correct. 

THE MAGISTRATE: Do you rent space on that 
terminal yourself for offices? 

THE WITNESS: No -- yes, I do. 


No, we don't rent, we use facilities that 
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ITO have on the terminal. We do not pay rent. 

Q You have an office on the pier? 

A Yes, I do. 

Q And you are saying for that office that you 
use you don't pay separate rent for? 

A To my knowledge, no. In fact, I'm sure we 
don’t. 

0 It is part of the services that ITO offers, 
this free office space? 


A Correct. 


8) But the terminal itself, the expanse of the 
pier, who has control of that? 
A LTO. 
MR. DALEY: I am going to object to that, 
your Honor. 
Control as to what aspect? 
9) Who handles the cargo on the pier as far 
as loading and discharging cargo? 
A ETO. 
9) Who receives the cargo when it is received 
at the pier? Whose personnel receives it? 
A ito, , 
Q When cargo is delivered from the pier to 


leaving the pier, who makes the deliveries of the 
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cargo? 
A TO. 


And at night when the cargo is on the pier, 


Q 


who is watching that cargo? 
A TTO. 


This pier, 18 1% used exclusively by South 


Q 


African Marine or do other lines also use the same 

pier? 
A Other lines use the pier as well. 

0) At one time on the pier, might there be 


cargoes of different lines all waiting different 


ships? 
A Yes. 
Q Is that usual or unusual? 
A Most common. 
Q Whose job is it to keep the cargoes 


separate, that is, the cargoes that are South 
African Marine lines, separate from cargoes that 
are from other lines and going on other lines? 

A The iuina operator, rho, 

0) Is there a specific a on the pier 
where they would put South African Marine cargo 


exclusively and not allow any other carrier to put 


cargo in that space, or do you share it in common? 
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A Share it in common, but they try to keep it 
in fairly reasonable order. 
THE MAGISTRATE: How many ships does that 
pier accommodate? 
TIE WITNESS: 1 think you can get four on 
there, but I wouldn't -- I've never seen it myself. 
THE MAGISTRATE: What is the most you have 
ever seen on the pier at once? 
THE WITNESS: 1 would say two. 
Q Do you have anything to do personally with 
the receipt of cargo on the pier? 
A No, sir. 
9) Are you notified when cargo or when a 
particular shipment has been received on the pier? 
A Only in special cases, a special shipment 
that I might be looking for or a large shipment or 
a heavy lift or such like. 
Qq When cargoes are received on the pier, 
what kind of receipt is given by ITO to the person 


delivering cargo? 


A As far as I know, just a dock receipt. 
Q It is called a dock receipt? 
A Yes, it is. It is a signed dock receipt. 


Q Does the ocean carrier give any separate 


A AAAS HRC ORLOTA 8 NSBNUEA 
ee es 


eA NR IRR cn * 
ee AO ON eB RMN 


LE OL SS TE ET A ET TE SE TE AS TT RO AN "CERNE NRE RRND SINE PRN APRS RP 


Js 2084 
gtim Palmer-direct 102 


receipt other than a dock receipt? , 
A To my knowledge, no. 


Q Is there anyone standing there at the place 


where delivery is made to the terminal, is there 


anyone standing there from the carrier? 

A No. 

Q Is the employee who gives the receipt, is 
he an employee of ITO? 

A Yes. 

Q After the cargo is received at the pier, is 
a measurement made of the cargo? 


A There should be. 


0 If the cargo is measured, who. makes the 
measurement? 

A ITO, their personnel. 

Q If the cargo is measured, is a notation 


made somewhere of that measurement? 
A Usually on the back of the dock receipt. 
Q When cargo is received and there is more 


than one package, are the packages tallied? 


A Yes. 


Q And if a tally is made, where is that noted? 


A On the back of the dock receipt. 


Q I show you this document and ask you if you 


[a 
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can identify it. 

(Handing.) 

A This is a dock receipt. 

MR. DE ORCHIS: I offer in evidence our 
copy of the dock receipt. 

MR. DALEY: I am going to -- 

THE MAGISTRATE: I take it it differs from 
the cony of the dock receipt already in evidence? 

MR. DE OPCHIS: It has some notations which 
we will explain, but they put in their copy, we are 
putting in our copy. 

MR. DALEY: Your Ilonor, I request a voir 
dire on this. 

THE MAGISTRATE: Certainly. Go ahead. 

MR. KOCHENDORFER: There are three copies, 
actually. 

THE MAGISTRATE: You each have youy own, 
1 taxe it. 

You better mark it for identification 
hefore you commence your voir direc. 

1t is Exhibit B, | believe. 

(Copy of dock receipt made March 13, 


1974 marked Defendant's Exhibit B for 


identification.) 
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VOIR DIRE EXAMINATION 


BY MR. DALEY: 


] Captain Palmer, when did you first see this 


dock receipt, or if you ever did see this dock receipt? 


A I think Tuesday of this week in our 
attorney's office. 

0 You never saw it before that date? 

A Never. 

9) You never had any involvement with that 
document before this date? 

A Never. 

Q 1 ask you to compare that document with 
this other document that has been marked as Plaintiff's 
Exhibit 4, and ask you if you can review those two 
documents and tell me if there is any difference 
between then. 

(Ilanding.) 

Yes, a “ifferent ship. 
Different ship? 

Tes. 

Q Are there any numbers on the exhibit 
has just been marked as Defendant's Exhibit B? 

A There is some writing down here, | 


Q Who put that writing down there? 
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I have no idea. 

You don't have any idea? 

No. 

‘Mk cE ORCHIS: Jf your Honor please, I 

6 explained th. there are differences which we are 

going to explain by witnesses. 

That writing is one of the other witness’. 

MR. DALEY: Your Honor, as far as I am 
concerned, this witness 1s not competent to read from 
this document. Ile only saw it Tuesday when shown to 
him by his attorneys. 

MR. DE ORCHIS: Are you raising any 
question that this is our copy of the dock receipt? 

MR. DALEY: I don't know what -- yes, of 
course I am. 


MR. DE ORCHIS: You are saying that is not 


our copy of your dock receipt? 


MR. DALEY: That is correct. That iz 
exactly my position. 

I don't know what original form the dock 
receipt was when you received it and I don't know 
when those notations were put on there. I don't 
know when the name of the vess¢ was changed. 


MR. DE ORCHIS: We have the other witnesses. 


s] "2iae 


gtlm Palmer- direct 

May I have the dock receipt, please. 
DIRECT EXAMINATION CONT'D 
BY MR. DE ORCHIS: 

Q When cargo is received for one ship accord- 
ing to a dock receipt and the cargo _: shut out from 
the first ship and is going to be put on the second 
ship and the name of the ship is going to be changed 
on the dock receipt, who has the rubber stamps with 
the names of the ships such as the one on this 
document ? 

A Our office has one. 

Q And on the terminal, does anybody have one? 

A They may we.1 have. Yes, I think they 
possibly do have a stamp. 

Q If cargoes are shut out from a ship, are 
you notified? 

A No. I get a breakdown at the end stating 
tons and cuhe ef what was shut out, not specifics. 

Our office is notified. 

Q Was there any cargo shut out From the 

MORGENSTER? 


yes. 


report you received would be in terms 


of tons -- 
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And cubes. 


Not specific shipments? 


Correct. 
5 q Are tallies made at the time cargo is 
6 loaded aboard the ship as distinguished when cargo 
7 comes into a ship? 
A Yes. 
fe) Who makes the vessel's stowage plan? 
The final plan? 
The final plan. 
A ITO. They have a plan clerk on the dock. 
Q Where does a plan clerk pet the information 
to be able to make up the stowage plan? 
A I assume from his hatch tallies. 

MR. KOCHENDORFER: At this point I would 
like to offer an objection to the witness giving any 
further testimony as to his assumption. as to how 
ITO operates on the pier. I think we have to wait 
for ITO to testify how they do operate on the pier. 

TI HAGISTRATE: You have to assert that 
on an individual question basis. 

“MR, DALEY: Your Honor, I am going to 
object to him reading or in any way identifying 


this plan, because he said he assumed it was made 
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up in a certain way, he didn't say he knows. 
AA 


THE MAGISTRATE: The document hasn't even 


Re 


been marked for identi fication. Your objection is 
premature. 
MR. DE ORCHIS: May I have the document 
marked for identification. 
(Stowage plan marked Defendant's 
Exhibit C for identification.) 
RY YR. NE ORCIIS: 
Q Can you identify that document? 
A It is the stowage plan of the M.V. NEDERBURG, 
Voyage 28. 
0) Did you have anything to do with the 
preparation of that document? 
A No, Sir, apart from -- excuse me -- apart 


from supplying the information from the outports. 


Q From the outports? 

A 76s. 

Q What does that mean? 

A From the ports prior to New York. 

Q Notifying ITO what was already on board? 


A Right, what was already on board the ship. 


Q But other than that, you had nothing to do 


with the preparation of that stowage plan? 
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2 A Ne, $iY. 
3 8 Is every ship that sails from this pier, 


4 would it have a stowage plan made out similar to this? 


5 A On our ships, yes. 
6 Q Yes. er) 
7 So is a stowage plan prepared in the 


8 regular course of business? 


9 A Yes. 

ee) @) As far as your line is concerned? 
11 A Yes. It is essential. 

12 MR. DALEY: In the regular course of whose 


13. business? 

14 TR. PE ORCHIS: In the regular course of 

15 our business. 

16 MR. DALEY: Do you prepare this plan? 

17 MR. DE ORCHIS: No. But you prepare it : 
18 for us. That is what we pay you for it. 

19 MR. DALEY: When was the first time the 


20 witness saw the plan? 


21 THE MAGISTRATE: All right, Mr. Daley. 

22 MR. DE ORCHIS: I will ask ITN to stipulate 
2 that this is your stowage plan. 

2A 


You just said my witness knows nothing 


® 


about it. I agree, my witness knows nothing about 
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your stowage plan. 


Is this your stowage plan? 


A Excuse me, I didn't say I had never seen 
this plan before or a copy of this. 
Q No. 
A I did not prepare it. 
r Right. 
MR. DE ORCHIS: May I have a stipulation 


that you prepared the stowage plan, your people? 


MR. DALEY: Not that we prepared it. I 


«11 examine the plan and see if it conforms with 
my copy. 


(Pause. ) 


MR. DALEY: I can't really read the voyage 


number on here. 


MR. DE: ORCHTS: Can we put yours in? 


MR. DALEY: Yes, you Can. 


THE MAGISTRATE: Is there a concession that 


this is identical to the hatch plan prepared by ior 


MR. DALEY: This is ITO's stowage plan. 


THE MAC’TSTRATE: You are going to use yours? 


MR. DALEY: Yes. 


THE MACISTRATE: You have no objection to 


yours, I take it. 
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MR. KOCHENDORFER: I would not disag.ee 
that it was the stowage plan prepared by ITG, but 
as to its contents, I would object to anything until 
ITO can testify as to the contents. 

THE MAGISTRATE: The doctu#at is heing 
offered now as a document kept in the regular course 
of its business. There is no testimc’y as to its 
accuracy or how it is prepared. 

MR. DE ORCHIS: I agree with ITO's counsel 
that my witness would not be able to identify either 
the stowage plan or the dock receipt. I am just 
putting it in as the stowage pian which they now 
have stipulated is the stowage plar fer the shipment 
in suit, and the only testimony from my witness was 
that it is in the repular course of busincss 
prepare such stowage plans, and I offer it in 
evidence. 

THE MAGISTRATE: All right. It wili be 
marked as Defendant's Exhibit C, subject to 
impeaching evidence as to its accuracy. 

(Stowage plan received and marked 

Defendant's Exhibit C in evidence.) 
BY MR. DE ORCIIS: 


Qq Captain, how does {TO knew what shi, --ts 
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it is going to load onto a particular vessel? 

A If it is received for that vessel, unless 
otherwise instructed, it should be loaded on that 
vessel. 

Q ‘How would they know if it is received for 


a particular vessel? 


A By the dock receipt. 

a) So they follow the dock receipts? 

A Yes. 

0 If cargo is shut out, do you know what 


record is made of that? 

A They keep the dock receipts aside that are 
shut out. 

8) And what do they do with those dock receipts 
that are shut out dock receipts? 

A When the ship is completed, they send the 
dock receipts to the office. 

q As I understand it, you have nothing to do 
with the receiving of the cargo? 

A No, sir. 

Q You have nothing to do with the making of 
the stowage plan? 


A No, sir. 


9) You don't direct the stevedores on loading 
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and discharging the ships? 


A I preplan a stow just prior to the vessel's 
arrival. 

) What do you mean by preplan? 

A I have a blank plan with what is in the 


vessel and 1 allocate port spaces. 


Q Like you might allocate space for Durban? 
A Space for Durban, East London and so on. 
Q Who decides what Durban cargo wili go in 


the different spaces that you have assigned for 
mirban on the preplan? 

A Unless it is a very large lot of, say, 209 
ton of drums or a heavy lift, the stevedore will pick 
his cargo which is compatible to that compartment. 

MR. DF ORCHIS: I have no further 
questions. | 

THE MAGISTRATE: Cross-examination. 

MR. KOCHENDORFER: I have no questions. 
CROSS -EXAMINATION 
BY TR. DALEY: 

0 Captain Palmer, are you familiar with the 
shed at the Brooklyn Army terminal? 

A Oh, yes. 


9) In that shed, you have testified there are 


¢ 
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stowed various shipments for various steamship 
companies; is that correct? 

A Correct. 

@) Is the shed subdivided again into vessel 
and port and everything else like that? 

A Yes. 

0 So in other words, if you wanted to find 
the M@RGENSTER cargo, you would go to one specific 
area of the shed? 

A Correct. 

0 And if you wanted to find the NEDERBURG, 
you would go to another area of the shed? 

A Correct. 

Q If you wanted to find the MORGENSTER 
Durban cargo, where would you go? Would that be 


another area of the shed? 


A It would be in a specific spot, yes. 
Q Do you know if there are any labels put 
on a shipment of cargo hy ITO? 
A 1¢s. 
Q And what do those labels state? 
A They have a port which is stamped on < +- 


is printed on it, the vessel and the dock receipt 


number. 


gtim 


Q 


3 correct? 
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It has the port of discharge; is that 


Correct. 


Is that made up from the initial dock 


receipt or the dock receipt? 


A 


Q 


When is it made up? 
When the cargo is received. 


So in other words, on March 13th of 1974 


when ITO received this shipment, they made up a 


little label to put on this cargo? 


A 


QR 


Correct, yes. 


And since the dock receipt that ITO has 


or that the trucker has says MORGENSTER, what would 


be the name of the vessel placed on that little 


label? 
A 
Q 


A 


a 


emp Loy 


of 


MORGENSTER. 

And what would be the port of discharge? 
Durban. 

Do you get together with anybedy in the 
ITO to stow a ship? 

Yes. 

And who would that be? 


Captain Beecham. 


And you get «opgether with Captain Beecham 
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and discuss how a ship is going to be loaded? 


A Right. 

Q Do you speak in gencral terms or specific 
_ terms? 

A General. 

8) Do you say, "I want this dock receipt 


loaded on this vessel in this space"? 

A No. 

Q Isn't it 2 fact that you say, for example, 
"I want six ton of Durban cargo on the MORGENSTER 
Number 6 tweendeck"'? 

A No. I say this cargo is allocated for 
Durban and I want it on there. 

Q ITO would go along the shed and say, "They 
want six tons on the MORGENSTER," and they would put 
six ton on the MORGENSTER? 

A Yes. 

Q And would that be the normal course of 
business? 

A Yes. 

Q Who makes the final determination of how 
much cargo is to be loaded aboard a ship? 


A I have the open space when the vessel 


arrives, tell our traffic department "This is how 
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2 much we can take" and -- ‘N 
3 Q You tell your traffic department? 

4 A Oh, yes. 

5 8) Is that the same people that book cargo? 

6 A Yes. 

7 8) So you contact -- you get the other cargo 


8 plans from the outports? 

9 A Right. 

0 You find ont how much cubic you have in 
11 the vessel? 

12 A Right. 

13 8) You tell your traffic department "I have 
14 2300 cubic feet on board this vessel," all right. 

15 Is your traffic department then supposed 
16 to book further cargo on this vessel after the 2300 


17 are met? 


18 A It's possible. 

19 Q Are they supposed to? 

20 A That I couldn't say. 

21 a) I would assume that you as a marine 
22 superintendent wouldn't know anything about bills 

2 of lading, either, would you? 

2A A No, sir. 

v5) Q Do you get orders to stop certain dock 


1 


2 


3 


4 


5 


i7 
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receipts on a pier? 


A 


Q 


oO 


ra 


A 


Once in a while. 

Once in a while? 

Yes. 

If you are going to shut out a ship -- 
We put off a cutoff time. 

Okay. 


Specific date, morning, afternoon, whatever 


it might be. 


Q 
A 
Q 


A 


- 


Was there ego shut out of the MORGENSTER? 
Yes. 

What was the cutoff time? 

I really couldn't remember. 

You don't know? 

I don't remember. 


TUE MAGISTRATE: Do you know on what 


dates the MORGENSTER was loading? 


THE WITNESS: I don't remember that, 


either, but -- 


there. 


THE MAGISTRATE: Do you know when it sailed? 


THE WITNESS: I have the information over 


She worked on March 14th, 15th by the 


looks of my reports. 
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0 March what? 


A 14th and 15th. 


Q Do you know when she sailed? 
A I don't have that information. 
0 You already testified that you don't know 


anything about the dock receipt, either? You know 
the general thing, but you don't know anything about 
this specific dock receipt? 

A This specific one, no. 

Q Let me ask you a question on the cargo 
stowage plan which everybedy has stipulated to. 

Does that specifically set forth each lot 

of cargo that is loaded aboard a vessel? 

A 1 am sorry, I don't understand you. 

Q You are looking at the cargo stowage plen 
for the NEDERBURG, Voyage 28, right? 

A Yes. 

Q Does that list bills of lading in the 


vaiious spaces? 


A No, sir. 

Q Does it list dock receipt numbers? 

A No, sir. t, 
Q Does it list -- what does it “ist? 
A Packages. 
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Just packages? 
A It will say various things. Drums or bags 
of rice, you know. 
Q Do you *’.ow who the saipper or the consignee 
= from th? cargo stowage plan? 


A No, sir. 


Q Sir, I will show you another cargo stowage 


plan -- maybe Mr. nheadrchis would be willing to 
stipulate to this one, also. 

Sir, I show you another document and ask if 
you can identify that document. 

(Handing.) 

A Yes. It looks like it is the stowage plan 

of the S.A. MORGENSTER. 

I an sorry, I don't read the voyage here. 

MR. DALEY: Will DeOrchis stipulate for 
the record that this is the voyage for March of 1974 
when she loaded in New York? 

MR. DE GRCHIS: If you say so. 

THE MAGISTRATE: He says so. 

MR. DALEY: I say so. 

I will have this marked as Third Party 


Nefendant's Exhibit F. 


Noes anybody have any objection to this? 


hae 
OR 
he 
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MR. KOCHENDORFER: If would just make the 
s ame oy 

I would accept it looks like a stowage 
plan, but I would wait for ITO to testify as to how 
it is made up. 

THE MAGISTRATE: No objection as to 
relevancy? 

MR. KOCHENDORFER: I haven't even seen 
what it is. 

MR. DALEY: It 1s a stowage plan. 

(Pause.) 

‘R, KOCHENDORFER: Nr. Daley, what is this 
purported to be? 

MR. DALEY: The stowage plan for MORGENSTER 
for March of 1974. 

MR. KOCHENRORFER: As represented by ITO? 

MR. DALEY: I am just representing it as 
the stowage plan. This is an ITO stowage plan, 


that's correct. 


MR. De ORCHIS: That is what I stipulated to. 


MR. DALEY: All right. 
THE MAGISTRATE: Is this for a shipment on 
or after March 15th out or New York? 


MR. DALEY: Yes, your Honor. 
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I believe the MORGENSTER sailed on the 16th. 
While he is looking at that, let me ask you, 
Captain: 
Based on the dock receipt which listed the 
cargo in question as being booked fer the MORGENSTEE, 


was it on the pier in time to be loaded on the 
MORGENSTER? 

THE WITNESS: Yes. 

THE MAGISTRATE: Do you have any knowledge 
as to why it was not loaded on the MORGENSTER if, in 
fact, it was not loaded on the HMORGENSTER? 

THE WITNESS: I would only say that 
probably the cutoff date was prior to its arrival. 

THE MAGISTRATE: Do you know what the 
cutoff date was? 

TIE WITNESS: That I can't say. 

THE MAGISTRATE: If it was loading on the 
14th and 15th and if it sailed ou the 16th, what 
would be the normal cutoff date for arrival? 

THE WITNESS: They vary according to space 
availabic. 

THE MAGISTRATE: Is a cutoff date based 


upon how much cargo the vessel is booked to carry, 


or is it based on lead time for loading aboard? 


@ 
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THE WITNESS: No, it is based on how much 
cargo the vessel can carry. 
THE MAGISTRATE: So that at some given 


point you determined you had ail the cargo that “he 
MORGENSTER could take and then you effected 4 cutoff 
on further cargo? 

THE WITNESS: That is correct. 

TIE MAGISTRATE: And you don't know what 
that date was? 

THE WITNESS: No, sir. 

MR. KOCHENDORFER: I would have to object 
to the plan, because I don't know where the informa- 


tion came from or any foundation for it. 


TIE MAGISTRATE: It is, I take it, a record 
kept in the normal course of business. 

MR. KOCHENDORFER: Nobody has testified to 
that. 

THE MAGISTRATE: That is your objection. 

MR. KOCHENDORFER: I would like to have 
ITO testify. 

THE MAGISTRATE: Subject to connection, 
then, you may ask questions, until such time 2s you 
properly identify it, 


BY MR. DALEY: 
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Q Captain Palmer, wil) you »lease compare hoth 
of these documents. 

Do both of these follow the same format iis 

the stowage plan for a South A,vican Marine vesse!? 

A Yes. 

Q No ei. :r one of those documents set forth 
bills of lading numbers? 

A Nc, Sir. 

8) Do either one of those documents set forth 
dock receipts? 

A No, sir. 

9) : Do either one of those documents set out 
lot wasberat 


A No, sir. 


“HE MAGISTRATE: Of what value, then, are 


these cargo plans in telling us whose cargo was 
aboard which vessel? 

MR. DALEY: It is steamship company 
practice, it is just arrangement of the cargo for 
ports of discharge so they know what space they 
have to discharge. It is just a general arrangement, 
it doesn't specifically list cargo. 

THE MAGISTRATE: I have drawn cargo plans. 


I know what purpose they serve. Sometimes, however, 
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2 you indicated what cargo js loaded where, not merely 
3 by port of destinaticn, but by terms of what kind of 


4 cargo it is. 


5 For example,.at one point here it says 

6 “Rags of clay" and gives the numter of bags of clay. 

7 1£ vou wero dealing just with a crate said 

& +n cy,.tain a generator, you would probably say one 

¢ crate. 

oY Q Couldn't it slip wider genern: cargo, also? 
ll A Fxactly, oh, yes. 

12 THE MAGISTRATE: It see.s tore. Mr. Daley, 
13 that what vou are establishing is that ene cargo 

14 : 


rians are of no value whatever in teilz:. "Ss what, 
15 if any, of the questionea -argo went aboard either 
16 vessel. 

7 MR. DALEY: That is correct, your Hlonor, 
i8 THE MAGISTRATE: That is what you are 


19 trying to establish. 


20 MR. DALEY: That is correct, your Honor. 
, 21 MR. DE ORCHIS: That is the same thing I. 
22 was trying to establish. 
23 MR. KOCHENDORFER: I will go along with 
#4 that. 
25 


NR. DALEY: I just have @ couple more 
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Captain Palmer, do you ever inspect the 


hatch tallies? 


No, sir. 

You never look at them? 

No. 

Did you ever request to look at them? 
I have -- no. 


Do you know if the bill of lading department 


11 or anybody in South African Marine ever requested the 


hatch tallies so that they could find out what, in 


13 fact, was on board the ship? 


14 A 


15 Q 


21 


Se 


Yes, it has been done. 

Has it been done in this case? 

To my knowledge, I! couldn't say. 

MR. DALEY: That's all I have right now. 
MR. DE ORCHIS: No further questions. 

THE MAGISTRATE: You are excused, Captain. 
(Witness excused.) 


THE MAGISTRATE: It is now a few minutes 


befere one o'clock. I am hearing a motion during the 


lunch hour which may last a full hour. However, I 


would like you back at two o'clock, if possible, to 


2A 
2 continue. 


(Luncheon recess.) 
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2 AFTERNOON SESSION 

3 2 p.m. 

4 THE MAGISTRATE: All right, call your next 


5 witness. 

6 MR. DALEY: Your Honer, before this, ITO 

1 was served with a subpoena regarding all hatch tallies 
8 for both the MORGENSTER and the NEDERBURG for March 

9 974. 

4) I have been advised by counsel for the 

41 defendent South African Marine, who served the 

12 subpoena, that they will not need this witness. 

13 I respectfully ask that this witness be 


14 excused. 


15 THE MAGISTRATE: Do you have any objection? 
16 MR. DE ORCHIS: No, ; have no objection. 
17 TI; MAGISTRATE: He may be excused. 

18 All right. Call your next witness. 

19 MP. DE ORCHIS: Mr. Minutello. 

S JO IN HILtNUTEL EL, called as a 

21 witness by the defendant and third party 

22 plaintiff, being first duly sworn, testified 
23 as follows: 

2” DIRECT. EXAMINATION 

95 BY MR. DE ORCHIS: 
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Nr. Minutello, by whom are you emp loyed? i 
south African Marine Corporation. 

liow long have you been employed by them? 

Nine years. 


What was your position with the company in 


Documentation manager. 
And what is your position now? 
Documen*ation manager. 


Can you tell us ‘hat a documentation manager 


does in that company? 


A 


Process all bills of lading and file export 


decks, handle any refunds or any problems. General 


documentation. 


Q 


Can you tell us, how does the company first 


have information that certain cargo is going to be 


carried by one of the company vessels? 


A 


Q 


A 


By dock reccipt. 
Do you mean my department? I'm sorry. 
Just generally the company. 


It would get a booking, I would assume, or 


-- yes, a booking. That would be the first knowledge 


that they would have. 


THE MAGISTRATE: Off the record. 
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(Discussion off the record.) 
THE "AGISTRATE : All right, go ahead. 
BY MR. DE ORCHIS: 

18) After the cargo is booked, how does the 
company know that the cargo has been received at the 
terminal? 

A A signed dock receipt. 

a) I show you this document and ask you if you 
can identify it. 

(Handing. ) 

A Yes. It's a signed dock receipt. 

0 ls that dock receipt the regular ferm used 
by South African Lines? 

A No, it is not. It is not our dock receipt 


per se, but it is the same format. 


0 Whose form is that? 
A I have no idea. 
9) No freight forwarders sometimes use their 


ovn dock receipt forms? 
A Yes, they do. 
() And are those acceptable in the trade?™ 
A Yes. 
Q The bills of lading, does South African 


Lines have both short form and long form bills of 
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lading? 

A Yes, they do. 

0 Who decides whether the short form or the 
long form is used? 

A It is up to the «:inper or the forwarder. 

9) I show you Plaintiti's Exhibit 1, and ask 
you whether that is the regular short forr bill of 
lading, disregarding 211 the typing. I am just 
asking about the form. 

A Yes, it is. 

Q Is that the standard short form bill of 
lading used by South African Lines? 

A Yes, sir. 

q I show you this document, and ask you if 
you can identify it. 

(landing. ) 

A This is the long form bill of lading. 

Q Is that the regular standard long form 
bill of lading used by South African Lines? 

A Yes, it 8. 

8) Is that the long form which is referred to 
in the short form? 

A. Yes. 


MR. DE ORCHIS: I will offer the long form 
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2 in evidence. 


3 MR. KOCHENDORFER: The only question I have 


4 is whether this is the one that was in use at the 


5 time and on file with the Federal Maritime Commiscion. 


| 
| 6 Q Can you -- 
7 A Yes, to the best of my knowledge it was. 
| 8 TH MAGTSTRATE: That is March of 1974, 
9 MR. KOCHI’ NDORFER: Like on a voir dire here, 


was that the one that was on file with the Federal 


ll Maritime Commission, the long form bill of lading? 


12 THE WITNESS: To the best of my knowledge, 
13. yes. 
14 MR. KOCHENDORFER: If that is the case, I 


15 have no objection to it. 


16 MR. DALEY: I have no objection to it. 

17 THE MAGISTRATE: It may be received. 
XXX 18 (Long form bill of lading received and 

19 marked Defendant's Exhibit I) in evidence.) 


om BY MR. DR ORCHIS: 


21 Q Does South African Harine keep stocks of 
22 both the short form and long form available for the 
2 trade? 

24 A Yes. 

25 0 Are the freight forwarders able to obtain 
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stocks of either the short form or long form for their 
business? 

A Yes, they : re. 

q The document which is the dock receipt before 
you now, can you tell us, did that dock receipt cover 
the shipment in question here? 

I am asking you about the dock receipt. 

‘MR, DALEY: Your Honor, I don't know af 
this man is dealing with personal knowledge or is he 
just dealing with documentation? What is he dealing 
with? 

MR, DE ORCHIS: te is our documentation 
man. This is our dock receipt. 

NR. DALEY: This is your dock receipt? 

MR. DE ORCHIS: It is the dock receipt 
you sent us. 

MR. DALEY: That is in the same form as 
I sent you? 

MR. DE ORCHIS: Yes, exactly. 

MR. DALEY: That yellow dock receipt that 

ment, 
that man has in his hand is the exact same dock 
receipt I forwarded to you? 

MR. DE ORCHIS: Except for -- except for 


writings on it that are going to be eyplained. 
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2 MR. i RY: All right. Go ahead. 
3 I withdraw the objection as of now, your 
4 llonor. 
5 BY MR. DE ORCHIS: 
$ Q Is that the dock receip. that covers the 


7 shipmen in question? 

8 A Yes, it is. 

ae. a) Noes the dock receipt come from the files 
) of South African Marine Lines? 

ll A Yes, it does. 

12 8) Are these dock receipts kept in the regular 
13° form of business? 

M4 \ Yes. 

15 0 And was this dock receipt kept in the 
16 rerular form of business, the regular course of 
17 business? 

18 A Yes. 


19 MR. DE ORCHIS: I will offer this in 


2 evidence as one of our documents in evidence. 


21 MR. DALEY: I will request a voir dire. 

22 TIE MAGISTRATE: If you prefer, we will 

2 accept it in evidence vi ...uut the writings thereon 
% and the changes thereon and let him develop that. 

25 


I assume that is your major objection to it. 
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Mmm. DALEY: Could I conduct a voir dire? 
TI MAGISTRATE: If you want, £0 ahead. 


VOIR DIRE EXAMINATION 


BY MR. DALEY: 


9 Mr. Minutello, you said that you received 
this document in the regular course of business; is 
that correct? 

A Yes. 

8) Is this document that I show you Tight now, 
is that the way you received it in the regular course 
of business? 

A No, it 15 not. 

Q Were there changes made on that document? 

A Yes. 

MR. DE ORCHIS: If your Honor please, that 
is the line of questioning I am opening. I don't 
see a voir dire fur it. I am going te explain the 
changes. 

If you are not satisfied, you can 
cross-examine. 

MR. DALEY: Are you objecting to my 
voir dire? 

MR. DE ORCHIS: Yes, because that is the 


infcrmation I want to bring out. 
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TIE MAGISTRATE: He is not presently 
offering the document with the changes, he is 
excepting inked aud penned in and handwritten 
additions for the moment. 

MR. DALEY: I don't know what this man's 
personal knowledge is as to those things, your Honor. 


THE MAGISTRATE: What you are cross- 


examining him about the fact is that there have 


been notations placed on the document after receipt. 
MR. DALEY:  That’s correct. 


THE MAGISTRATE: That hasn't been offered 


MR. DALEY: Mr. DeOrchis just offered it 
in evidence, your Ilonor. 

THE MAGISTRATE: And I said I would accept 
the document without the handwritten exceptions and 
additions. : 

HR. DALEY: Ail additions? 

THE MAGISTRATE: All additions. He will 
have to testify as to them. 

No you understand what we are doing? 

MR. PALEY: Yes, sir. 

‘THE MAGISTRATE: The document may be 


received in evidence without the handwritten 
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additions. 

MR. DALEY: And all other additions, 
your Hlonor. 

THE MAGISTRATE: OF stamped additions. 

Is there anything aside from handwritten 
or stamped? 

There are two stamped portions, one of 
which, | believe, ‘45 o there when it left you, 
namely, ITO and a date. 

MR. DALEY: That‘is correct, your Honor. 

THE MAGISTRATE: That stamp one you do 
“not object to. 

MR. DALEY: That is correct. 

THE MAGISTRATE: The other stamp you 
object to? 

MR. DALEY: 1 object to the stamp 
“NEDERBURG," I object to Number 66 on there and 
I object to the handwritten notations on it. 

THE MAGISTRATE: All the handwritten 
notations and the S.A. NEDERBURG is not included 


in the present admitting of this document in 


evidence, but they may be subsequently added if 


the appropriate testimony merits it. 


It has already been marked for 
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identification 2s Exhibit B, I belicve. 

Now it is in evidence except for the 
writings and the stamp NEDERBURG. , 

IR. DE ORCHIS: I have before me, your 
llonor, Plaintiff's Exhibit Number 4 for identifica- 
tion, which was a dock receipt put in by the 
plaintiff. 

Is there any other dock receipt in 
evidence other than this Number 4? 

MR. DALEY: Not as yet. 

MR. DE ORCHIS: Then I call for ITG to 
give me their dock reccipt. 

Hp. DALEY: You call tor 1T0? 

1h. DE ORCUIS: Yes, your copy of the 
dock receipt. 

MR. DALEY: On what ground? 

MP. DE ORCHIS: I want to see his copy, 
my copy and your copy. 

MR. DALEY: You want to see all copies 
of the dock receipt? 

MR. DE ORCHIS: That is the idea. 

Mm, DALEY: All right. 

(landing. ) 


MR. DE ORCHIS: Thank you. 


1 


2 


3 


be 
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The document which Mr. Daley has just 
handed me I would like to have marked as the next 
exhibit for South African Line, Geine ITO's copy 
of the dock receipt. 

THR MAGISTRATE: Are you offering it in 
evidence or for identification only? 

MR. DE ORCHIS: No, in evidence. 

THE MAGISTRATE: That will be Exhibit E. 

No you have any objection, Nr. Kochendorfer? 

MR. KOCHENDORFER:. I have no objection, Sir. 

THE MAGISTRATE: How about you, Mr. Daley, 
any objection to E? 

MR. DALEY: I have no objection, your Honor. 

THE MAGISTRATE: That will be marked as 
Exhibit E. 

(Defendant's Iixhibit B for 

identification reccived in evidence.) 
(Nock receipt received and marked 
Defendant's Exhibit E in evidence.) 

THE MAGISTRATE: When I said that 
Defendant's Exhibit B should be admitted in evidence 
without any of the handwriting additions, I think I 
should have distinguished the fact that there was 


one handwriting addition made prior to ITO sending 
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it to the ees, namely, the measurement number 
381. So that is already in evidence. [It appears 

on the dock receipt already submitted md it appears 
on this one. 

MR. KOCHENDORFER: And the signature, your 
Honor. 

TUE MAGISTRATE: And the signature. 

There is a signature on one, but there 
isn't any signature on another. 

MR. DALEY: I believe there is a signature 
on another one that has already been marked in 
evidence. That is the trucker's copy or Copeland's 
copy. : 

THE MAGISTRATE: We now have ourselves a 
slightly confused record. 

Let me have all three in front of me and 
let us see if we cannot clear up the record. 

Nefendant's Exhibit B and Defendant's 
Exhibit E and Plaintiff's Exhibit 4 are all copies 
cf the dock receipt which, for identification. 
purposes, in its lower left-hand corner has a form 
number "Warehouse Number 0846." 

All three of them bear certain typed and 


what appear to be carbon copies. None of them 
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appear to be the ribbon copy, but I could be wrong 
in that regard if they were using a very dull 
ribbon, with material filled in the form. 

Two of the exhibits, namely, B and 4, have 
an “TO receipt stamp. Those same two exhibits have 


a receiving clerk's signature. 

All three of them have a handwritten 
measurement number 381, which appears to be on at 
least two copies, carbon. 

Exhibit E has a receipt stamp from 
somebody's insurance department. 

Exhibit E also has a check mark in a box 
right ahove where it says "Only Clean Dock Receipt 
Accepted." 

Exhibit 4 has a number 5 written in ink 
in the upper corner, which I think may have had ‘ 
something to do with an exhibit number at sometime. 

Does anybody know? 

MR. DE ORCHIS: No. 

THE NAGISTRATE: Ink in the upper left- 
hand corer indicating a 5. 

Exhibit B has several additional hand- 
written notations, one additional stamped notation. 


The back side of Exhibit 4 is blank, 
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2 except for printed material, which is not completed. 
3 The back side of the other two exhibits 

4 has some handwritten entries, one of which appears 

5 to be a carbon of the other. 

6 Rxhibit E has a stamp of ITO and a date on 
7 the back, the others do not. 

8 I think I have described the differences 
9 between the three documents which at one time 

~) supposedly were all identical, except for the 

ll additions made to Exhibit B. 

12 MR. DE ORCHIS: Thank you, your Ilonor. 

13 TIE MAGISTRATE: lave we clarified the 

14 record? Is there any further clarification necessary? 
15 MR. DE ORCHIS: I will have the witness 

16 now trv to explain some of the differences. 

17 The exhibit which was offered by the 

18 plaintiff, which is Exhibit Number 4, can we 

19 stipulate that this was the copy given to the 

20 shipper's trucker? 

21 MR, DALEY: This is a copy or this is 

the original that was given to the trucker. We 
don't know. 


MR. DE ORCHIS: By copy, I mean it was 


» 2 8 8 


the dock receipt given to the shipper's trucker. 
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MR. DALEY: That's correct. 

mR. KOCHENDORFER: That is agreed. 
DIRECT EXAMINATION CONT'D 
BY MR, DE ORCHTS: 

Q The two remaining, one is the ITO copy; 
which is this copy, which has been marked as 
Defendant's Exhibit E, and the other copy, which has 
been marked as Defendant's Exhibit B, that is, 
Defendant South African Lines' Exhibit B, is the 


carrier's copy. 


LS oe a ee 


Will you please turn both copies over. 
Can you explain to us what that writing is 
on the back? 

A It appears to be the checker, when he 
received the cargo, he signed for 12 pieces, it 
nines to be the checker's name and the date. 

0 What does the circle with a 12 in the 
middle of it mean? 

A That would indicate the total amount of 
pieces. 

THE MAGISTRATE : By checker, do you mean 
the checker aboard the vessel or the checker on the 


pier? 


THE WITNESS: At the pier. I'm sorry. 
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0 That would be ITO's checker? 
A Yes. 

MR. DE ORCHIS: Can we stipulate that the 
writing in back of the dock reccipt is the tally 
made by the ITO checker when the shipment was 
received on the pier? 

PIR. BALEY: Yes. 

THE MAGISTRATE: So stipulated. 

Q Please turn to the doce side again. 

On the lower right-hand corner of the 
carrier's copy of the dock receipt and also on the 
shipper's copy of the dock receipt, which was 
Plaintiff's Exhibit Number 4, ae dears a 
sipnature on each one. 

MR. DE ORCIiIS: Can we stipulate that that 
Signature is the signature of an ITO employce? 

fh. TALEY: Yes. 

"MR. KOCHENDORFER: I would go along with 
that. I don't know. 

THE MAGISTRATE: Can we read the name at 
all? 

THE WITNESS: Yes. It is W. King. 

Q No you know who W. King is? 


A He is one of -- or the assisting receiving 
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clerk, but he is in the receiving department at the 


pier. 

0 Whose receiving department? 

A TO, 

0 Looking apain at the carrier's receipt and 
at ITO's copy of the receipt -- let us set aside for 


the moment the shipper's copy -- there is some writing 
on the left-hand side just below the middle of the 
page. 


No you see that writing? It appears on the 


carrier's receipt but does not appear on 1TO's receipt. 
Can you te’; us whose writing that is? 

A That's the writing of our claims manager, 
Jerry Casta. 

8) Comparing again the dock receipt of ITO 
with our copy of the dock receipt, on ITO's copy 
typewritten is the name of a ship the MORGENSTER. 

No you see that? 

A Yes. 

Q On our copy, the carrier's copy of the dock 
receipt, the NORGENSTER typing has been overstamped 
with a rubber stamp saying the NEDERBURG. 


Can you tell us who made that change? 


A The documentation department. 
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2 | oO That would be vour department? 

3 A Yes. 

4 0 Would vou tell us how that came about that 


5 that change was made? 
6 A Well, sometime after the MORGENSTER sailed, 
7 we received an envelope from ITO or the receiving 
8 clerk at the pier, a brown envelope, stating that the 
9 contents were MORGENSTER dock receipts shut out. 
s We opened the envelope, broke it down 
11 according to port, discharge port order, and made a 
12 notation of all the cargo that was shut out according 
13 to the information on the envelope. 
14 0 Do you have that notation now that was made? 


15 Did you make a list of some kind? 


16 A Yes, I made a list. 

17 0 Do you have that now? 

18 A I believe you have the list. 

19 Q We have it? 

20 A That is it. 

21 Q I show vou this document, and ask you if 
22 you can identify it. 

2B (Ilanding.) 

2A A Yes. This is prepared by me. 

25 6) This was prepared by you? 


i7 
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Yes. 
What is it? 


It is a list of the MORGENSTFER dock receipts 


that were loaded in partial, in other words, not the 


complete dock receipt was left behind. 


TIE NACISTRATE: Wait a second. 
You don't mean what you are saying. 
MR. DE ORCHIS: Yes, he does, your Honor. 


TIE MAGISTRATE: No. Ile said not the 


complete dock receipt was left behind. 


I think he means not the complete cargo 


listed on the dock receipt. 


Q 


MR. DE ORCHTS: Correct. Correct. 
THE WITNESS: I'm sorry. 


This list is a list of those shipments 


where part of the shipment was left behind; is that 


correct? 


A 


Q 


That's correct. 


Is the shipment in suit, the one that is 


involved in this litigation, is it listed on that 


list? 


No, it is not. 
What is the document attached to that list? 


It is a sample of one of the dock receipts 
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2 that this list refers to. 
3 Q How does that document indicate that part 
4 of a shipment was shut out? 
5 A There was a netation written on the dock 
6 receipt that so many pieces and the weight and the 
7 measurement were still on the dock. 
8 0 Tce make the record clear, the dock receipt 
9 you are looking at now is not the dock receipt cover- 
“) ing the shipment in suit? 
ll A No, it is not. 
12 Q It is just a sample of what is done when 
13 part of a shipment is shut out? 
4 A That's correct. 
15 Q And would you tell us or would you read the 
16 words that irusicate that part of a shipment was shut 
7 out. 
18 A It is eight pieces, 1600 pounds, 78 cubic 
19 feet caual the MORGENSTER, and I have chives pieces, 
20 1616 pounds, 19 feet NEDERBURG. 
21 Q And what does that notation tell us? 

A That eight pieces, so much weight and 
measurement, went on the MORGENSTER, three pieces, 


so much weight and measurement, went forward on the 


“es 


NEDERBURG. 
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2 Q With respect to the shipmen: in suit, did 

3 you receive a dock receipt for that shipment? 

4 A Yes, | did. 

5 Q Was it in the envelope <* the partial 

6 shut-outs? 

7 A Everything was in one envelope, all dock 

8 receints. 

9 9) Nid the dock receipt relating to the ship- 
ment in suit indicate that anything had beer shut out 
or that only part of a shipment had been shut out 
from the NEDERBURG? 
13 A No, it did not. 


14 9) No you have the dock receipt? 


A Yes. 


It is the same dock receipt that you have 


Q 


before you? 


18 A This is South African Marine's copy of the 


dock receipt. 


THE MAGISTRATE: Wait a minute. You 
lost me. 
You indicated earlier that when the cargo 
was received at the pier by ITO's checker you 


immediately received a dock receipt or a copy of 


the dock receipt from ITO. 


4 did not go forward on that vessel, 


5 not go forward, you received anoth 


2A 
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telling you of this. 


received tw 


of you right now, Exhibit B, 
that was the one you got when the ¢ 
received at the pier 0 


got indicating that the care 
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Am I correct? 


THE WITNESS: 


THE MAGISTRATE: 


the MORGENSTER? 


THE WITNESS: 


delivered at the pier. 


Q 


have the dock receipt for the shipment in suit? 


A 


You are now indicat 


Yes. 


When the cargo was first 


THE MAGISTRATE: 


for which it was destined has gone out, 


can you tell whether 


er dock receipt 


argo was first: 


149 


ing that after the ship 
if the cargo 


or in part did. 
That would mean you would have 
o copies of the dock receipt and not one. 


The one which is in front 


r whether that is the one you 


o had been shut out of 


That is your first one. 


Did you get a second one? 


THE WITNESS: 


Yes 


THE MAGISTRATE: 


THE WITNESS: 


No, 


Do you have it? 


I 


do not. 


What does that indicate, that you don't 


I don't understand you. 
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Q You have shown us a sample of how a dock 
receipt is marked wher part of a shipment is shut out. 


A Right. 
0) If the entire shipment which was to go on 
the MORGENSTER is shut out, how do you know that? 
A We would just get a dock receipt similar 
to this one -- 
THE MAGISTRATE: He is indicating Exhibit E. 
A In other words, ITO's copy of the dock 


receipt I would receive. 


Q ITO's copy of the dock receipt? 
A Yes. 
Q The one that is before you here? 


A Well, I don't know if this is ITO's copy. 
0 No, the other one. 
Where is it? 
(Pause. ) 
Q I show you Nefendant's Exhibit E. 
(Ilanding.) 


Is that ITO's copy? 


A Wes. 
Q Nid that copy come to you? 
A Yes, it did. 


0 Subsequently, did you return that copy to 
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® iTO? 

3 A Yes, i did. 

4 Q Now tell us, when that copy came to you, 


5 what did it indicate to you? 
6 A This cargo was left behind and would be 


7 going on the next vessel, the NEDERBURG. 


8 Q llov much of the cargo was left behind? 
9 A The 11 cartons and the one crate. 
10 Q low do you know that the entire shipment 


11 was left behind? 
12 A There is no notation on the dock receipt 
13 that part was loaded and part was on the pier. 


14 Q If the 11 had been shut out from the 


15 MORGENSTER and the one crate alone had gone forward, 
16 would this dock receipt have had a notation similar 
17 to the one that you showed us as a sample? 

18 A Yes, yes. 

19 18) When you received the two piles of dock 


2 receipts, did you make any record or any list? 


21 A Yes, 1 did. 

22 Q 1 show you this document, and ask you if 
23 you can identify it. 

A (Ilanding.) 

25 A Yes. 
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What is that? 
3 A It is a list of MORGENSTER dock receipts by 
4 the port, discharge port at Durban, with the cargo 

5 that is to be loaded on the next vessel, the NEDERBURG. 
6 ( No vou make a list like this in the regular 

7 course of your business to show what cargoes have 

8 been shut out from vessels? 

9 A Yes, I do. 

10 Q Was this list made in the regular course of 

11 business? 

12 A Yes, it was. 

13 0 And how much of the shipment in suit was 

14 shut out from the MORGENSTER? 


15 A Twelve pieces, 4512 pounds, 381 feet. 


=) 
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The entire shipment? 
7 A Yes. 
18 WR. DE ORCHIS: I will offer is document 
19 in evidence. 
20 MR. DALEY: Your Honor, I object to the 
21 introduction of this document into evidence since 
it is based on hearsay and based upon documents 


22 

2 which are not in evidence. 

2A MR. DE ORCHIS: It is his own handwriting. 
2 


THI: MAGISTRATE: The hearsay part, in part, 


j . ye 
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2 is what you have told him about what you didn't load. 
3 In other words, he got a document from you, 
4 Exhibit F, which had no changes on it which indicated 
§ to him ee none of that cargo had gone forward, so 

6 he made up his list based upen your Ey 

7 1 grant you that this document's only 

8 source of exhibit is Exhibit E, and if Exhibit E is 

9 wronp, it is wrong, also. But it at least shows his 
10 state of mind and his belief as of the tin. he made 
fi it up. 

12 For that limited purpose, it will be 


13 allowed in evidence. 


14 MR. KOCHENDORFER: No objection on my part. 
XXX 15 (Copy of handwritten list received and 

16 marked Defendant's Exhibit G in evidence.) 

17 THE MAGISTRATE: I take it you are offering 


18 Exhibit F, that the missing cargo is not listed on 

19 the partially shut out list? 

20 MR. DE ORCHIS: Right. And to show an 

21 example of how a dock receipt would have been marked 
2 if a partial was shut out. 

23 THE MAGISTRATE: I understand that. 

2A MR. KOCHENDORFER: No objection on my part. 
25 


THE MAGISTRATE: While we are looking at 


AE NE PR HOSES eR RRS ATE CAREER NEE HOARSE SPST DY AR ESSE RRR, SE: A MR ERR ER 


J 2602 
1 gtim ; Minutello-direct 154 


2 that, will you tell me, in your experience, if cargo 
3 arrives just before a vessel is filled and there is 
4 not too much space left for leading, which is more 


5 likely to get shut out, large erates or small cartons? 


6 THE WITNESS: Large crates. 

4 
7 THE MAGISTRATE: And the fact that the 
8 


cartons didn't go forward, then, would indicate even 
without any other documentation that the crate in 

10 all likelihood would not have gone, either? 

11 TIE WITNESS: No, -according to our records 


12 I would have to say no. 


13 a) Would not have gone? 
14 A Would not have gone, that's right. 
15 MR. DE ORCHIS: I would like to have 


16 Exhibit F received in evidence. 


17 MR. DALEY: No, we don't have any objection 


18 to that. 


XXX 19 (Handwritten copy of list and copy of 
20 dock receipt received and marked Defendant's 
21 Exhibit F in evidence.) 
ee THE MAGISTRATE: Let me ask you a question 
a 2 before 1 lose track of it. 
; 2A I notice the one that was put in evidence 
25 


as nart of Exhibit F showing how they handle a 
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partial forward and a partial shut out has a big 
stamp on it saying "next ship." 

The dock receipt, Exhibit F, doesn't have 
such a stamp on it. 

What does that indicate to you? 


THE WITNESS: I believe there is no vessel 


name on the dock receipt. but there, again, this was 


done by ITO. I really can't say why. 

THE MAGISTRATE: You don't know why they 
put "next ship" on Exhibit F but not on Exhibit E? 

MR. DE ORCHIS: What he is saying is the 
next ship was there from the day that this arrived 
at the pier. Whatever the next ship is, that is 
where it is poing on. 

THE MAGISTRATE: You understand the "next 
ship" has nothing to do with the shut out aspect? 
It just indicates at the time of delivery they 
didn't care -- 

THE WITNESS: The dock receipt has no 
vessel name on it. I assume the pier put that 
vessel name on it. 

THE MAGISTRATE: It has a vessel name on 
stamped over on top of a vessel. Over 3/15 is the 


word MORGENSTER in a stamp. 
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You do not, however, understand that this 
other stamp which says "next ship" to be something 


that is put on only after a shut- out? 


TIE WITNESS: No, I'm not familiar with 
that. 

THE MAGISTRATE: Maybe some ITO witness 
will know more about that. 


BY MR. DE ORCHIS: 

Q When a shipper requests an on board bill of 
lading, how is the request transmitted to the carrier? 

A In the form of the messenger which comes to 
the window with the bill of lading. 

Q What does he say, "I want my bill of lading 
stamped on hoard"? 

A Stamped on board. 

Q When that request is made, who determines 
whether a bill of lading may be stamped on board or 
not? 

A The traffic department. 

8) And how do they determine that? 

A Once the vessel has sailed and they have 
received word from ITO that all the cargo has gone 


forward or some has been left behind or whatever the 


case may be. 
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Q If you had knowledge that part of a shipment 
had been shut out of a particular dill of lading and 


they came to you with a bill of lading and you knew 
that one case had gone Sommers and you only have 11 
left and the shipper wants an on board bill of lading 
stamped on such a bill of lading, would you stamp it? 

A No, we would not. 

Q It has to be a complete shipment before you 
would give an on board stamp? 

A Yes. 

Q llow does the carrier know in the office in 
town that a shipment has been loaded on the vessel 
at the pier? 

A Again, the traffic department calls the 
pier and they get authority from them or word from 
them that the vessel did sail and that all cargo 
has been loaded. 

MR. DALEY: I am going to object to this 
whole line of questioning, your Honor. This man is 
not in the traffic department, he is in the docu- 
mentation department. 

If Mr. DeOrchis wishes to introduce 


evidence as to what the traffic department does, 


let him call somebody from the traffic department. 


Sd 
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THE MAGISTRATE: You are a little late with 
your objection. 
Incidentally, which entry on Exhibit G 
represents the cargo in question? 
THE WITNESS: (Indicating.) 
THE MAGISTRATE: All right. Dock receipt 
Number 297 giving the name Copeland, giving 12 
pieces and the number 4512, which is what? 
THE WITNESS: Gross weight. 
THE MAGISTRATE: .Then the measurement 381, 
which is entry Number 207 on Fxhibit 6G. 
Q Mr. Minutello, when you received ITO's 
copy of the dock receipt, what did you do with it? 
A I made record of it on the list and then 
I returned it to ITO. 
Q What was the purpose of making the record 
on the list? 
A So we could track down South African 


Marine's copy of the dock receipt. 


Q Of the cargo that was shut out? 
A Right. 
Q What was the next ship that sailed for 


South African Marine after the MORGENSTER sailed? 


A The S.A. NEDERBURG. 
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0 No you know whether this shipment which is 
shown on the dock receipts, including Defendant's 
Exhibit f, the dock receipt you returned to the pier, 
do you know whether that shipment got on the NEDERBURG? 

A Yes. 

8) llow do you know? 

A Weil, the NEDERBURG left behind cargo and 
we, again, received a list from ITO personnel at the 
pier of the cargo that was left behind, and this dock 
receipt does not appear on the list. 

Q I show you this document, and ask you if 
you can identify it. 

(Handing.) 

A This is the list. 

Q That is the list of the cargo shut out -- 

A Of the cargo left behind on the NEDERBURG. 

MR. DE ORCHIS: I will offer this document 
in evidence. 

MR. MULROY: No objection. 

MR. KOCHENDORFER: What is this? 

THE MAGISTRATE: That is the cargo that 
was left behind by the NEDERBURG. 


MR. KOCIENDORFER: Where did this come from? 


MR. DE ORCHIS: le testified he received it 
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2 trom 1TO, 
3 THE MAGISTRATE: This is what he prepared 


4 after the NEDERBURG. 
5 MR. KOCHENDORFER: I didn't hear him say 


6 he prepared it. 


7 A No, I did not prepare it. 

8 Q Where did this list come from? 

9 A From the traffic department. 

10 MR. KOCHENDORFER: I think 1 will have to 


ll object to that. It is just something sent in by the 

12 traffic department. I don't know what it really 

13 purports to be. 

14 Q Noes your company keep records of cargo 

15 shut out from vessels? 

16 A Those would be considered the records. 

17 Q What part of your company keeps such records? 
A The traffic department. 
Q Does the traffic department do that in the 


2 regular course of business? 


21 A Yes, they do. 

22 9) Do you know where this document came from, 
2 this piece of paper? : 

2A A That is my copy that the traffic department 
2% gave to me. 
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Q Did this come out of the company records? 
A Yes 
) Was this prepared in the regular course of 


business? 


MR. DE ORCHIS: I offer it in evidence. 
HR. KOCHENDORFER: May I o-k where the top 
half of the page is? 
MR. DE ORCHIS: Ask him. 
Q He is asking you, do you know where the top 
half of the page is? 
A I really do not know. 
MR. KOCHENDORFER: Do you normally receive 
half nages from your other departments? 
TIE WITNESS: He may have some notes on 
the top half. I really do not know. 
MR. PELTZ: The witness just testified 
before that he himself prepared similar documents. 
TIE MAGISTRATE: It is a matter of voir 
dire. Why don't you ask him. 
VOIR DIRE EXAMINATION 
BY MR. PELTZ: 
Q Did you not prepare a document for the 


MORGENSTER as you did for the NEDERBURG? 
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No, I did not. 

THE MAGISTRATE: Why not? 

THE WITNESS: Because it was handlea by the 
traffic department. 

THE MAGISTRATE: Why did you handle the 
MORGENSTER and they the NEDERBURG? 

TUE WITNESS: It was a question of who was 
less busy at the time. 

Q Correct me if I am wrong. I thought you 
had testified that you normally prepare the type of 
document that you did for the MORGENSTER. 

Are you now saying that vecause you were 
not as buy this was not prepared by you but was 
prepared by somebody else? 

A Yes. 

9 So you have no way of verifying whether the 
items on here are true or not? You have no idea, you 
did not see the dock receipts that this docume: is 
issued against? 


A Oh, no, | did not. 


Q fo you have any idea as to who personally. 


wrote this out? 
A Yes, I do. 


The name of the individual? 
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A The traffic manager, Matty Percia. 
Q But you have no idea whether he saw any of 


the documents that he -- 


A Hie would have to have seen the dock receipts, 
yes. 

0 What date did you receive this document? 

A I can't answer that. I aches know. It 


euid have to We wfter, nernrally, tie NEUAEEES 
sailed. 

MR. DALEY: Your Honor, I join in the 
objections to the document. 

THE MAGISTRATE: It hasn't been clearly 
enunciated yet. I am waiting for it to come out. 

Are you objecting, Mr. Kochendorfer? 

MR. KOCHENDORFER: I am objecting, yes. 
I still don't know what it is. I don't think there 
js any foundation for it. It is a half a piece of 
naper off a half a photocopy from someone we don't 
know, and we don't know what information it is and 
when it was made in the ordinary course of business 
or when he received it or for what purpose it was 
prepared. It has no relationship. 

Maybe it was prepared last week. 


\Mip. DE ORCHIS: The witness has testified 
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that this was prepared by the traffic department at 
the time because he was too busy to prepare it and 
it was prepared in the regular course of business. 

If your Honor please, this is a small cargo 
case. If in a small cargo case we are required to 
bring every branch of the company to identify every 
piece of paper -- this very question came up he fore 
the Court of Appeals. | 

THE MAGISTRATE: Let me cut it short. 

While you cannot .identify precisely when 
this document was prepared and received hy you, was 
it prepared at about or shortly after the time of 
the sailing of the NEDERBURG? 

THE WITNESS: It would be after the sailing 
of the NEDERBURG. 

THE MAGISTRATE: Within a week or so after 
the sailing of the NEDERRURG? 

TIF WITN.-S- “T would say our vessels 
normally sail Friday, I would say tiat list was 
prepared the “Monday or Tuesday after sailing. 

THE MAGISTRATE: And it was prepared by 
your traffic department in the normal course of 
their employment as a collateral duty that they do 


in your place on some occasions? 
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~ THE WITNESS: Yes, sir. 
3 TIE MAGISTRATE: And you have had in your 


4 possession since then this copy of that document? 

3 THE WITNESS: Yes, I have. 

6 THE MAGISTRATE: All right. The, document 
7 may be received in evidence. 

Obviously the weight to be given to the 
document, however, is affected by the fact that the 
10 witness did not check the dock receipts and can give 
11 no personal weight to the correctness of the state- 


12 ment. But 1 think as a record kept in the regular 


13 course of business it is admissible. 
XXX 14 (Copy of handwritten list received and 
15 marked Defendant's Exhibit Hl in evidence.) 


16 NIRECT EXAMINATION CONT'D 

17 BY MR. DE ORCHIS: 

18 Q Mr. Minutello, after the NEDERBURG sailed, 

19 did ITO send to you a dock receipt showing that any 

2 part of the shipment was shut out from the NEDERBURG? 

21 A I did not handle the NEDERBURG shut-outs. 
Everything went to our traffic department. 


22 

“ MR. DE ORCHIS: May I ask ITO, do they 
2% have a dock receipt showing a partial shut-out, 
p44) 


like you did in the other case that is in evidence? 
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2 MR. DALEY: In the other case, the only 

3 dock receipt that we produced was the one that said 
4 the MORGENSTER. 

5 MR. DE ORCHIS: What I am asking for is a 


6 dock receipt that would show, in the handwriting of 


7 1TO people, a partial shut-out like this (indicating). 
8 MR. DALEY: We don't have any document like 
9 that. At least not to my knowledge. I am not going 
10 to bind ITO to my knowledge. 
18 @) Mr. Minutello, was a manifest prepared in 
12 connection with the NEDERBURG voyage from New York? 
13 A Yes, there was. 
14 Q Is the manifest required by law to be 
15 prepared? 
16 A Not by law. I don't br lieve so. 

We have to file with Customs four working 
days after the vessel sails either a copy of the 
19 manifest with the export deck or a bill of lading. 


2 8) I show you this document and ask you if 


21 you can identify it. 


22 (landing. ) 

2 A Yes. This is a copy of our manifest. 
2A Q Is the shipment in suit shown on the 
2 


manifest of the NEDERBURG? 
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A Yes, 1 is, 
) Is the complete shipment shown on the 
manifest of the NEDERBURG, 12 cases? 


A Yes, it is. 
MR. DE ORCHIS: I will offer the manifest 
in evidence. 
tik. DALEY: Your Honor, I would like to 
have a voir dire on this, please. 
THE MAGISTRATE: Surely. 
Before you start the voir dire, let us 
mark it for identification as Exhibit I. 
(Copy of manifest marked Defendant's 
Exhibit t fer tdentification.) 
VOIR DIRE EXAMINATION 
BY MM. DALEY: 
) Sir, did vou testify that you make up this 
manifest? 
A South African Marine Corporation makes it 
up, | do not. 
0 Who in the employ of South African Marine 
makes it up? 
A We have a computer service bureau that 
makes up the manifest. 


9) Do you operate the computer? 


> & 
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A No, | do not. 
Q Do you supply merely a feed into the 
computer? 
A Yes. 


0 What part? 


A A coded copy of the bill of lading. 


0 And this manifest is based on a bill of 
lading? 
A That is correct. 


Q And isn't it true that the bill of lading 


is issued by South African Marine? 
A Yes, it is. 
Q No you ever check hatch tallies or dock 


receipts before you make out this manifest? 
A No, | do not. 
Pe, Wouldn't it be a good idea before you make 


up a manifest for Customs or whatever to find out 


exactly what is on a ship? 

A We assume that once we have the dock 
receipt -- 

8) I am not asking for your assumption, sir. 


I am asking, wouldn't it be the best idea to find out 


what is exactly on a ship? 


HR. DE ORCHIS: I would suggest this is 


18 


19 
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cross-examination, not voir dire. 


THE MAGISTRATE: It is. 


Q All your entries here are based upon 
documentation? 

A That is correct. 

Qq Have you ever had cargo that was manifested, 


that was actually on a manifest and was never shipped? 

A Yes. 

Q lave you ever had cargo that was not 
manifested that was delivered at a port of discharge 
that was not supposed to be on a ship? 

A Yes. 

MR. DALEY: Your Honor, I object to this 
going into evidence. 

THE MAGISTRATE: If your objection is that 
it doesn't add any weight to the bill of lading, 
this merely repeats the bill of lading information 
and, consequently, is not an independent source for 
any proof of the fact that it was on board, that is 
a point. 

However, I think they are entitled to show 
that all their record keeping is consistent, even 
though it may all be wrong. 


MR. DALEY: Your Honor, my point 4s -- 
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9 let me ask the witness a couple more questions. 


3 0 Sir, on the top of this form it says 


4 "General Manifest of Cargo Laden on Board," and then 
5 the line below that it says the M.V. NEDERBURG; is 

6 that correct? 

7 A Yes. 

8 Q llas it been your experience that sometimes 


9 the manifest does not list all the cargo that is on 


10 board? 

li MR. DE ORCHIS: Objection, your Honor. 

12 THE MAGISTRATE: I will allow it. : 
13 A I'm really not familiar with it. 
14 9) You have never heard of an instance where | 


15 there was cargo that was not manifested that was 

ig actually on board ship? 

17 A Oh, yes, I have heard of instances. 

18 Q And you have actually heard of instances 
19 where cargo was left on the pier and manifested? 


yA) A Yes. 


21 MR. DE ORCHIS: Left on the pier by ITO, 
@ 1 take it. 

MR. DALEY: 1 don't know what stevedore 

you are talking about. What port are you talking 


295 about? 
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THE MAGISTRATE: Gentlemen, let us move on. 
Q Sir, is it a true statement that this vessel 


sailed on March 22, 1974? That is what your manifest — 
says. Is that a truce statement? 

A That is the last working day that the vessel 
was in the port, yes. 


9) Is that the -- it says sailed 3/22/74. 


Is that the date the NEDERBURG sailed? 


A No, it is not. 

8) So that is really not a true statement, is 
it? 

A At the time the manifest was prepared it 


may have been advertised for the 22nd and it may have 
been held over. I believe the vessel sailed on the 
24th. 

8) So in other words, you follow your adver- 
tisements to find out when your vessels sail; is that 
correct? 

A for manifesting purposes, yes. 

MR, DALEY: I object, your Honor. 

TIE MAGISTRATE: Again, it goes to the 
weight to be given to the document and I will 
overrule the objection and allow it to be admitted 


in evidence as Exhibit I. 


. es 6 
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MR. KOCHENDORFER: Can we offer an 


en 


objection to it? 


TIE MAGISTRATE: I thought you had already 


done it. 

MR. KOCHENDORFER: I haven't even seen it 
yet. 

THE MAGISTRATE: All right. Show it to 
counsel. 


(Pause. ) 

THE MAGISTRATE: .Mr. Daley, in line to your 
objection to that, it becomes increasingly clear that 
all the documentation is done on a negative rather 
than affirmative basis, which is to say, they assume 
it goes forward unless they are told to the contrary, 
and all they are told about are shut-outs and hold- 
backs, and they prepare affirmative documents based 
on the absence of negative information. 

Indeed, even starting with the dock 
receipt, it is prepared in advance of the receipt 
of the cargo and it is presumed to be correct unless 
somebody puts a negative in or an objection to oe 

Everything which happens thereafter is done 
on the assumed basis that the existing documentation 


is correct, unless an exception is noted on it, and 
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everything which goes forward is created on that 
basis. 

The manifest rests upon the bill of lading; 
the bill of lading rested upon the nonreceipt of a 
returned dock receipt from ITO after the NE DERBURG 
left, from which South African assumes that it went 
on the NEDERBURG. They make this assumption because 
they know it came on the pier from the dock receipt, 
to which you took no exception; they believe it did 
not go on the MORGENSTER because they say you 
returned the dor eceipt to them in an envelope 
of shut out carr 

Everything here is done on a negative 
rather than an affirmative basis. 

MR. KOCHENDORFER: I want to object to the 
offering of this into evidence based on the testimony 
of the witness that this was prepared before he had 
the information in his hand from which he could 
prepare it. It was prepared strictly on speculation. 

HR. DE ORCIHIS: We are dealing with the 
manifest - - 

MR. KOCHENDORFER: ile testified that the 
information came in six days later after that was 


prepared, so that could not accurately reflect the 


10 


ll 


21 
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information which they had. 

TIE MAGISTRATE: Was this manifest prepared 
before you received the returned dock receipts which 
advised you of shut out cargo? 

THE WITNESS: No, it is not. 

TU: MAGISTRATE: When is it prepared? 

THE WITNESS: The manifest is prepared 
approximately one week after the vessel sails. 

It is our policy -- as ! said before, the 
vessel sails on Friday, the. manifest is prepared the 
Thursday night following the sailing. We get the 
list of the shut-outs, if any, from ITO on that 
Monday. 

TI MAGISTRATE: And this list of shut-outs 
from the NEDERBURG, which is Exhibit H, was in your 


possession before Exhibit I, the manifest, was 


prepared? 

THE WITNESS: That's correct. 

MR. KOCHENDORFER: He testified that he 
didn't know when it came into his possession, so 


how can he say it came into his possession be fore 
the manifest was prepared? He hasn't stated the 
date the manifest was prepared, he hasn't stated 


the date he received that half a piece of paper. 
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THE MAGISTRATE: Could you have prepared 

the manifest until you had received Exhibit H? 

TIE WITNESS: No, we could not. 

THE MAGISTRATE: On that basis, I will 
allow the document in evidence. 

(Defendant's Exhibit I for 

identification received in evidence.) 

DIRECT EXAMINATION CONT'D 
BY MR. DE ORCUIS: 

9) ‘Mr. Minutello, the bill of lading contains 
an on board -- you have it hefore you, Plaintiff's 
Exhibit Nunber 1. 

Plaintiff's Exhibit Number 1 has a clause 
on it which states "Received on board March 22, 1974, 
South African Marine." 

Do you see that in the upper left-hand side, 
the on board stamp? 

A I see it on the right-hand side. 

Q I am sorry, the right-hand side, the on 
board stamp. 

A Yes, I do. 

Q Noes that indicate that that shipment was 
loaded on board on March 22nd? 


A No, it docs not. 
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2 0) Would you tell us why this was stamped 
3 March 22nd? 
4 A It is the custom of the port and the custom 


5 of South African Marine to date on board the last 

6 Gorkike day that the vessel is in port loading. By 
7 povking day I mean Monday to Fricay. 

8 Q And this vessel, was it supposed to finish 


9 on Friday? 


10 A Yes, it was. 

11 Q And when did it actually finish working? 
12 A 1 believe Sunday, the 24th. 

13 Q When a bill of lading is stamped on board, 


14 when is it released to the shipper? 

15 A After the vessel has sailed and we have 

16 confirmation that the cargo is, in fact, on board. 

17 Q Is that a practice of South African Marine 
18 or is that a partice of the Port of New York? 

19 A I would assume it is the practice of the 


2 Port of New York. 


21 9) low many years have you been in the business? 
22 A Righteen years. 

23 Q And has that been true in the 18 years you 

a have been in the business that on board bills of 


95 lading are released to the shipper only after the 
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2 vessel has sailed? 
3 A That is correct. 
4 THE MAGISTRATE: Did the NEDERBURG come 


5 into port before the MORGENSTER left? 


6 Can you tell from those documents? 

7 TI: WITNESS: No. 

8 TIE MAGISTRATE: You can't tell? 

9 TIE WITNESS: I would say no. 

10 They are usually scheduled a week apart. 


11 I don't have the date. 
12 TI MAGISTRATE: The MORGENSTER sailed on 
13 the 16th and your on board stamp for the NEDERBURG 
14 is dated the 22nd. Normally, she would be in port 
15 what, three or four days? 
16 THE WITNESS: Three days, usually Wednesday, 
17 Thursday, Friday. 
18 Q Just one or two more questions, lir. Minutello. 
19 If one crate had been shut out from the 
20 NEDERBURG and only 11 would have gone forward, 
21 assuming that happened, what notice would you have 
2 had? How would you have notice of that? 
23 A From an ITO dock receipt. 
Q They would return the dock receipt with 


2% the partial shut-out note? 
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A When you are saying the NEDERBURG, that 
would be this list (indicating). Some notation would 
be on this list. 

Q And was there any notice given to South 
African that one crate was shut out from the NEDERBURG? 

A No, there was not. 

Q To the best of -- 

A To my knowledge. 

Q To the best of your knowledge and based on 
all the company records that you have been able to 
find, did this entire shipment go forward on the 
NEDERRURG? 

MR. KOCHENDORFER: I will object to the 
question. | 

THE MAGISTRATE: On what grounds? 

MR. KOCHENDORFER: We have alveady put all 
of these documents on and he said they have all 
sorts of discrepancies on them. Now he is asking 
him to draw a conclusion from it to the best of his 
knowledge. lie has no knowledge as to whether it 
went on board. 

MR, DE ORCHIS: I was trying to help your 


case. 


8) Do you have any record other than what we 
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have seen here today, do you know of any other company 
record which indicates that one crate was shut out 
from the NEDERBURG? 
A No, I do not. 
MR. DE ORCHIS: I have no further questions. 
TIE MAGISTRATE: Cross-examination. 
ches RRNA 
BY MR, KOCIIENDORFER: 
Q Do you have any personal knowledge in this 
case of the cargo that went on board the NEDERBURG? 
A I don't understand what you mean by personal 


knowledge. 


0 Nid you see it go on board? 
A No, I did not. 
8) Are all the documents out of your department 


based solely on information presented to you or not 
presented to you? 

A Presented to us from ITN, yes. 

8) And if you don't receive the document, you 
assume everything went in order? 

A That's correct. 

0 So if a case was left on the pier and it 
was not technically shut out, you wouldn't know 


about it? 
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2 A Well, the dock receipt would have been cut 
3 from 12 to 11 pieces. 
4 Q I said, if the case was left on the pier 


5 and not technically shut out, it was just not noticed 


6 there, you wouldn't be informed of that, would you? 
7 A No, I would not. 
8 : a) So that if it did not go onto the ship 


9 because it was left inadvertently on the pier, you 
10 would still cut a bill of lading saying it was on 


11 board? 


12 A Yes, I would, 
13 MR. KOCHENDORFER: That's all I have. 
14 THE MAGISTRATE: Cross-examination by the 


15 third party defendant. 
16 CROSS-EXAMINATION 


17 BY MR, NALFY: 


18 0 May I see the documents? 
19 A All of them? 
20 0 Yes. 


Yes. 


22 (Handing. ) 

23 Q Sir, I am a little confused and I am going 
2% to ask you some questions so that maybe you can 
25 


straighten some things out in my own mind. 
L) 


ee ee ee mw men oe ame Ae 


Le 


1 gtim 
2 A 
3 Q 


4 copy of the dock receipt; is that correct? 


5 A 
6 78) 
7 A 
. Q 
‘ 


10 A 
v1 Q 
12 to you by 
14 A 
15 0 
16 A 
17 9 
18 you? 
19 A 
. 20 Q 


21 one that ITO forwarded to you and that exhibit? 


A 


together with a phone number. 


Q 


Marine; is that correct? 


22 

2 and the bill of lading number in biack crayon, 
aA 

v4) 
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Okay. 


A trucker comes to a pier and receives a 


I assume so. I'm not familiar with that. 
A copy is kept by ITO, right? 
Yes. 


And a copy is forwarded to South A,rican 


That's correct. 

Which one of these exhibits was forwarded 
ITO? 

(Nanding.) | 

This would be the woe (indicating). 

That is the one? 

Yes. : 


In the exact form as it was forwarded to 


No, not in the exact form, no. 


What would be the differences between the 


The vessel name, the writing in blue ink 


What? 


1 gtlm 
Cd Ya A 
3 number. 


4 Q 


5 vessel was changed? 


6 A 
7 9) 
8 


9 MORCENSTER and put it on the NEDERBURG. 


10 A 
ll Q 
12 A 
13 0 
14 A 
15 Q 


South African Marine to shut this cargo out of the 
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A bill of lading number and this phone 


And you testified that the name of the 


Yes. 


A determination was made by somebody at 


That I don't know. 


it went on the NEDERBURG? 


Pi, a pr peerceen cena 


Yes. 
And it was originally booked for MORGENSTER? 
Tes. 


I thought you were in the documentation 


16 department. 


V7 A 


18 Q 


That is a completely different department. 


So you don't know whax cargo this ship was 


19 booked for? 


No, I do not. 


Do you know the date when any of those 8 


changes were made? 


20 A 
21 Q 
2 

23 A 
a Q 
25 A 


The exact date, no. 
Was it after the MORGENSTER sailed? 


Oh, yes, it would be after. 
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zZ 8) After the MORGENSTER sailed. Okay. - 
3 You said you made up bills of lading. 

4 A That's correct. 

5 Q What do you use to make up the bills of 

6 lading? 

7 A The dock receipt. 

cae Q Which dock receipt? 

9 A This dock receipt. 

10 0 The one that you receive from ITO? 

il A tae 

12 Q No you know what pile of dock receipts you 


13 received this in, what vessel? 


14 In other words, you receive a pile of dock 


| 15 receipts, doesn't it go according to vessel? 

16 A Yes, it does. 

17 Q Are those dock receipts broken down by 

18 vessel? 

19 A Yes, they are. Broken wn by vessel and 

90 by discharge port. 

21 Q By vessel and by discharge port? 

22 A Right. 

23 @) Do you remember as of March 1974 how these 
2” documents came to you? 
ys) 


A I can assume they came as -- 
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2 0 1 am not asking you for your assumption. 


3 I am asking you, do you know? 


4 You received these documents, didn't you? 
5 A Not personally, no. 
6 Q You didn't personally receive them? 


7 A Mey 1 dicate. 
8 Q Who did? 
9 A It would have been one of my men in the 


10 department. 


11 Q When is the first. time you saw this document? 

12 A It's very hard to say. I really don't know. 

13 0 Nid you just see it a week ago, a year ago? 

14 A No. I would have had to have seen it | 


15 beforehand. I would definitely have seen it when the 


shut out dock receipts came up. 


Q The shut out dock receipts came up? 


18 A The cargo left behind. 


19 Q I believe you testified if there is cargo 


there is ancther dock receipt forwarded to 


shut out, 


you. 


A Yes, ITO's copy. 


Q Which would be that one? That would be 


Ne fendant's Exhibit E? 


A Okay. 
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Q Defendant's Exhibit FE, that would be the 
one that ITO would send to you to show a cargo was 
shut out? 

A Yes. 

Q And would they mark on there that it was 
shut out? 

A No, it wonld not. 

9) What would they send? 

A It was in a brown envelope wits the notation 
“MORGENSTER Dock Receipts, Cargo Shut Out." 


8) Do you know if, in fact, that happened in 


this case? 


A Yes. 

() llow do you know that? 

A Because I have it on my list. 

n You have it on your list, which is -- 

A That one there, I believe. Dock receipt 
207. 

Q And you are sure that this was in the pile 


of shut out cargo for the MORGENSTER: is that correct? 


A Yes. 


=) 


Did you do any further checking? 
A No, I did not. 


Q Did you ask for hatch tallies? 
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No, I did not. 
Why not? 
We assumed this was correct, the information 


by ITO, that it was left behind on one vessel, 


it would not be left behind on a second one. 


Q 


Why didn't you ask for hatch tallies, though? 


Wouldn't hatch tallies tell you exactly what was 


9 loaded on the dock receipt? 


A 
Q 
A 


Q 


ever ask 


A 


Q 


That 1 don't know. I've never seen one. 
You have never scen a hatch tally? 

No, sir. 

Refore you issue bills of lading, do you 
for hatch tallies? 

No, we do not. 


And you go and stamp on board March 22, 


1974 and you have never seen a hatch tally? 


A 
Q 


A 


relied on 


Q 


No, I did not. 

All you rely on is dock receipts? 

That's right. 

MR. DE ORCHIS: No. Ne testified he 

ITO, 

MR. DALEY: Are you testifying, Mr. econ? 


MR. DE ORCHIS: No, I am saying. 


Even if the shut out thing is wrong, okay, 
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just assuming that it is, and supposing one case was 
loaded aboard the MORGENSTER, wouldn't it still be in 


the custody of South African Marine? 


A That } don't know. 

Q You don't know’ who owns the HMORGENS TER? 

A You are saying that it was left on board 
the pier. 

9) Supposing it was loaded on board the 
MORGENSTER, one crate, and the other 11 went on the 


NEDERBURG, wouldn't it still be in the possession of 
South African Narine? 

A 1f this is true, I would assume so. 

Q And isn't the MORGENSTER owned or operated 
by South African Marine? 

A Yes, it is. 

) So if the cargo is loaded aboard a vessel, 


shouldn't it eventually get to somewhe re ? 


A Yes. 
) It just doesn't disappear, does it? 
A No. e 
9 No you have a listing like this for the 
MORGENSTER? 


A That would be this list. 


0 That is the same as that list, right? 
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A Yes. 
Q It appears there was a lot of cargo that 
was shut out of the NORGENSTER that was not shut out 


of the NEDERBURG. 

A That is correct. 

THE MAGISTRATE: Is that really what you 
mean, Mr. Daley, or are you saying to him there was 
more cargo shut out from the MORGENSTER than there 
was from the NEDERBURG? 

MR. DALEY: That's correct, your Honor. 

THE MAGISTRATE: Because it would be most 
unusual to have cargo shut out from one vessel and 
not make the next vessel. If they are going to shut 
something out from the next vessel, it would, I would 
think, be the most recently received cargo. 

Am I correct? 

TIE WITNESS: Yes, that's correct. 

Q Sir, that shut out list that you have there 
that you prepared you said, that was for all cargo 
booked on the MORGENSTER? 

A I don't know about cargo hooked. 

Q low do you find out what vessel it is 
supposed to go on? 


A I said the dock receipt came up from ITO 
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in an envelope. 

Q And you made up a list? 

A That's right. 

0 A shut out list? 

A Yes. 

0 And you said it was from the MORGENSTER 
pile of documents from the shut out documents? 

A Yes. 

8) Isn't this cargo shut out from the 
MORGENSTER? 

A Yes. 

THE MAGISTRATE: You didn':: ask him that. 
You asked for cargo booked. 

He is making that distinction. 

This list concerns cargo that was shut out 
from the MORGENSTER. It may not have been booked 
for the MORGENSTER, it may have been booked for next 
vessel or any vessel. 

MR. DALEY: Your Ilonor, if a dock receipt 
was prepared, the man, Mr. Catania testified this 
morning that he first books the cargo before he 
makes up the documentation, so if the original dock 
receipt did say MORGENSTER, it was booked for the 


MORGENSTER. 
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THE MAGISTRATE: Mr. Catania doves, but that 
doesn't mean that everybody that is sending them 
cargo necessarily books a particular vessel. 

The one document in evidence wasn't 
originally listed for a vessel, it says "next ship 


with a big stamp. 


I think that was the distinction he was 
making. 

But the document in front of you, there is 
no question in your mind lists all the cargo that 


had a label on it to be put on the MORGENSTER when 
it was on the pier, but didn't make the MORGENS TER? 
THE WITNESS: That's correct. 

Q Just tell me, is this list just based upon 
dock receipts? 

A Yes, it is. 

Q Did you request that ITO make a picr tally 
to find out what cargo was shut out? 

A I did not, no. 

Q Did anybody in the employ of South African 
Marine? 

A 1 don‘t know. 


Q Wouldn't that be the best way to do it to 


find out what was shut out of the MORGENSTER? 
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A Again, © really don't know. 
) Haven't you already testified that there a 


are times that cargo is loaded on board a ship that 
isn't manifested, there is no bill of lading for it? 
Haven't you already testified to that? 

A Yes, I have. 9 

Q Wouldn't it be the best way to check and | 
find out what was left on the pier to actually have 
someone go down on the pier and say “There are 11 
cartons, there are ten cartons"? Wouldn't that be 
the best way to find out? 

A I believe ITO did that. 1 don't understand 
how I could get this dock receipt from ITO if they’ 
did not physicaily go on the pier and say that the 


cargo was still left on board. 


0 What vessel does that say it is for? 
A The MORGENSTER. os 
0 But isn't there a method by which South 


Af-ican Marine can say, "I want a pier tally for 


everything that is left on the pier"? 


A 1 don't know. 
Q You have never heard of that? 
A No. 


Q :_r, on this document that has been marked 
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2 as Defendant's Exhibit F, you prepared that first 
3 page cf that document; is that correct? 

4 A That's correct. 

5 ) And where did you get the information to 
6 fill that document. in? 

7 A From the dock receipt supplied by ITO in 


8 the envelope. 


9 0 The dock receipt in the envelope? 

10 A Right. 

11 9) What about the second document? 

12 A This is our copy of the dock receipt. 
13 9) That is your copy of the dock receipt? 
14 A South African Marine's copy, yes. 

15 Q And you stamped it "next ship"? 

16 A No, we did not. 

17 4) Who stamps it 'next ship"? 

18 A I assume ITO J 

19 Q I am not asking fer assumption. J am 


2 asking you, who stamps it? 


21 A It is not done by South African Marine. 
22 Q You don't know who did it? 

3 A No. 

2A Q Do you know who specifically sends you 


2; those dock receipts? Do you know who speci ficaily 


17 


18 


21 


24 
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does‘ it? 

A I believe his name is John Flynn, receiving 
clerk at the pier. 

0) Sir, do you know if the.> was ever a check 
made for the Voyage 28 of the NEDERBURG as to cargo 


that was not manifested but was carried by the 


_NEDERBURG? 
A I don't know. 
0 You don't know? 
A No. 
Q You have never seen such a document? 
A. No, not to my knowledge. 


HR. DALEY: That's all. 
MR. DE ORCHIS: I have no further questions. 
TIE MAGISTRATE: You are excused. 
(Witness excused.) 
TIE MAGISTRATE: We will take a five- 

minute recess. 

(Recess.) 
TIE NAGISTRATE: All right. 
Call your next witness. 
MR. DE ORCHIS: I am not going to call 


any more witnesses. 


THE MAGISTRATE: You have no more witnesses? 
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You are resting? 

MR. DE ORCHIS: I am resting, right. 

MR, KOCHENDORFER: Your Honor, can we at 
this time move for a verdict in our favor? 

TIE MAGISTRATE: You can move. 

I will reserve decision on your motion. 

In any event, we obviously would have to 
try the claim over against the third party defendant. 

All right. The third party defendant may 
call its first witness. 

MR. DALEY: Mr. Beauchamp. 

Excuse me for a second. 

Your Hlonor, Mr. Kochendorfer has started 
out by reading several interrogatories and answers 
to interrogatories. I plan on doing the same just 
as an introduction. 

The plaintiff Eigie & Company served 
interrogatories upon the defendant South African 
Marine Corporation, Ltd. which were answered by 
the attorneys for South African Marine on or about 
the 8th day of Nctober, 1975. 

In relation to plaintiff's question 


Number 1, the question was, "Please examine the 


annexed document marked Exhibit A." 
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That was a bill of lading, your Honor, 
which has already been introduced in evidence at 
this trial. 

“eay (Ig it not & Copy of the bill of 
lading covering the shipment described in the 
Complaint? If not, how does it differ? 

“(h) Was not the original issued by or on 
behalf of the master of the S.S. 5.A. NEDERBURG? 

"(c) Was not the original iss ued by or on 
behalf of defendant South African Marine, Ltad.7” 

In relation to plaintiff's questions l(a), 
(mh) and (¢), South African Marine answered "Yes." 

The second plaintiff's question was, 
"Describe in detail the relationship of the de fendant 
to the S.S. S.A. NEDERBURG."' 

"South African Marine Corporation, Ltd. 
are the owners of the S.A. NEDERBURG." 

Next question, plaintiff's question 
Number 7: "Was the subject shiprent ladened aboard 
the S.A. NEDERBURG? If so, state when the subject 
shipment was ladened aboard the S.S. S.A, NEDERBURG." 

Answer: ‘The crate was loaded aboard the 
S.A. NEDERBURG because same was not found on dock. 


We do not know the exact date, but the vessel loaded 
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New York on March 21, 1974 and sailed March 24, 1974." 

In relation to plaintiff's question 
Number 9(a), ‘Were any loading tallies prepared by 
the defendant, its agents or employees? If so, 
state by whom such tallies were made, giving the 
name, address and job time.” 

Answer to (a), "A checker for the stevedores, 
International Terminal Operating Company, tallied the 
cargo aboard the S.A. NEDERBURG. Defendant does not 
know his name and address." 

TIE MAGISTRATE: That is the checker for 
TTO? 

MR. DALEY: es. 

In relation to plaintiff's question 
Number 15, "State if delivery receipts were executed, 
and if so, by whom and in whose possession are these 
delivery receipts." 

Answer: “Defendant does not know if 
delivery receipts were executed." 

In relation to plaintifi's question 
Number 16, "Describe each such delivery receipt 
and notations thereon or attach a true and complete 
copy of each to your answers." 


Answer of the defendant South African 
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Marine, ‘See answer to Number 15 above, which states 
'Nefendant does not know if delivery receipts were 
executed.'" 

On Nctober 17, 1975, the attorneys for the 
defendant South African Marine, Ltd. served interrog- 
atories on the attorneys for the plaintiff Elgie & 
Company which are answered by the attorneys for the 
plaintiff on October 24, 1975. 

In relation to defendant South African 
Marine Corporation Question 13, the question was, 
“State whether the shipper was to pack the shipment, 
and if not who, in fact, did pack the shipment." 

Answer: ‘Unknown to piaintift.” 

Question Number 19, "State whether an 
agent or an officer of plaintiff or its assured 
inspected the cargo in suit either before loading 
onto the vessel or after discharge from the vessel 
and whether any reports or surveys were made at 
that time. If so, please set forth the name and 
address of such officer or agent, the date of the 
report and the name and address of the present 
custodian of such report.” 

The answer to that question was ae. 


In relation to defendant's question 
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2 Number 20(a), "State whether the shipment referred 
3 to in the Complaint remained from the time the items 
4 were packed until the time they were placed on board 
5 the vessel, setting forth the date and length of 
6 time the shipment remained in each place and the 
7 name and address of each custodian.” 
Answer: “Unknown to plaintiff." 
In relation to defendant's question 
10 Number 21, "State whether any exceptions to the 
11 condition of the shipment in suit was noted between 


12 the point of origin and the delivery aboard the 


13 yessel. If so, give the particulars thereof." 
14 Answer: “Unknown to plaintiff." 
15 


In relation to defendant's question 


16 Number 28, "State whether it is claimed that the 
17 shipper gave defendant any special directions or 
18 


instructions with respect to the stowage or 
19 handling of the shipment in suit. If so, set forth 
the content of the special instructions, special 
directions or instructions and how plaintiff claims 
defendant failed to comply if it is so claimed." 
Answer: “Unknown to plaintiff." 
In relation to defendant's question 


Number 35, "State whether or not the plaintiff, or 
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2 anyone on its behalf, requested from this defendant 
3 the charterer or anyone else an extension of suit 

4 time. If the answer is in the affirmative, set forth 
5 the terms of any extension or attach a true copy 


6 thereof." 


8 I am really putting that in for myself, 

9 your Honor, as the attorneys for ITO, that ITO did 
10 not grant any extensions of time, of suit time based 
11 upon the attempt by the attorneys for the defendant 
12 to try to plead over in favor of the plaintiff 

13. against the third party defendant ITO. 

14 THE MAGISTRATE: The plaintiff hasn't 

15 attempted to do it itself. 


16 MR. DALEY: Okay. 


17 On Necember Sth, 1975, the attorneys for 

18 International Terminal Operating Company served a 

19 request for admissions upon both the defendant South 
99 African Marine Corporation, Ltd. and the plaintiff 

21 Elegie §& Company, which were answered as follows: 

22 That Exhibit B, which is the bill of lading 
23 which has been marked as Plaintiff's Exhibit Number l, 
2” was issued by the employees of the defendant South 


African "arinc. 


® 
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The answer, and these are the answers by 
the plaintiff Elgie § Company and I will then do the 
answers by South African Marine, the answer, 
plaintiff admits that the bill of lading attached 
as Exhibit B was issued by the S.S. S.A. NEDERBURG 
and the defendant South African Narine Corporation, 
Ltd. : 

THE MAGISTRATE: Incidentally, the one- 
year limitations period would derive from COGSA and 
the bill of lading, would it not? 

MR. DALEY: That is correct. 

THE MAGISTRATE: As does the package 
limitation. 

MR. DALEY: That is correct, your llonor. 

TIE MAGISTRATE: How can: you have a 
situation where one applied and the other didn't? 

MR. DALEY: Because if, in fact, it didn't 
apply -- we have a Himalayan clause in the long form 
bill of lading. 

THE MAGISTRATE: It happens I am not 
familiar with the llimalayan clause. 

MR. DALEY: It does give us the benefits 


of the carriage of goods by sea acts as to certain 


sections. 
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MR. KOCHENDORFER: If the bill of lading 
is valid. 

MR. DALEY: If the bill of lading is not 
valid and the only contract I have is a stevedoring 
contract with South African Marine -- 

THE MAGISTRATE: My point to you is if the 
bill of lading and COGSA applies, the plaintiff is 
limited to $500 and all of this has been a voyage 
into futility. 

MR, DALEY: That's correct. 

TI MAGISTRATE: If it doesn't apply and 
he is not $0 limited, it would seem to me the onc- 
year period cf limitations doesn't apply, either. 

MR. KOCHENDORFER: That's correct. 

MR. DALEY: I was never sued directly by 
the plaintiff. 

THE MAGISTRATE: I know. But you are 
raising the circumstances as an extension of the 
peries of limitations, and it seems to me that if 
it is in the case, so is the 500 package limitation, 
and if the 500 package limitation isn't in the case, 
nor is the one-year limitation period. 


MR. DALEY: Yes, your Honor, But to set 


the record straight, the plaintiff has only sued 


eonTHERN NISTRICT COURT REPORTERS u.S. COURTHOUSE 


nw 


gtim 


) 3068 


202 


South African Marine. 


de fendant 


THE MAGISTRATE: I know that. 

MR. DALEY: They have not sued me, 

TIE MAGISTRATE: I! know that. 

mm. DALEY: And the attorneys for the 
have just sought indemnification from me. 
TIE MAGISTRATE: 1 am aware of that. 


MR. DALEY: Therefore, since I did not 


issue a bill of lading, I am not bound by the bill 


of lading, 


I am only bound by my contract with South 


African Marine. 


TI MAGISTRATE: What docs the one-year 


limitation have to do with you? 


MR. DALEY: I put that in before because 


I prepared a little summary in case they did try to 


amend and 


I just forgot to cross that specific 


question out. 


THE MAGISTRATE: All right. Why didn't 


you say so in the first place? 


MR. DALEY: In relation -- these are 


Elgie § Company's answers again. 


In relation to third party defendant 


request for admission Number il, that Exhibit B, 


which is, again, Plaintiff's Exhibit Number A 
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states that the package described therein was 
received on board on March 22, 1974. 

Answer: “Admit. d.' 

In relation to third rty defendant's 
request for admission Number 12, that, in fact, 
only 11 of the packages described in Uxhibit B were 
loaded aboard the S.A. NEDERBURG on the voyage in 
question. 

Answer: “Plaintiff can neither admit or 
deny what was loaded aboard the S.A. NEDERBURG as 
plaintiff was not present at the loading." 

Plaintiff has alleged that only 11 of the 
packages described in Exhibit B, which is Plaintiff's 
Exhibit Number 1, were loaded on the S.S. S.A. 
IEDERBURG from information obtained from other 
documents and investigation. 

In relation to the third party defendant's 
request for admission Number 13 -- 

THE MAGISTRATE: How many more do you have? 

MR. DALEY: Not that many more, your Honor. 

THULE MAGISTRATE: Tllow many is not that many 
more? 

MR. DALEY: About ten. 


THE MAGISTRATE: That is too many more. 
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I think I'd rather read them at my leisure 
than listen to them now. 

MR. DALEY: Fine. I will just list the 
specific ones. 

TIL MAGISTRATE: Please. 

Mp. PALEY: Third party defendant's 
request for admission Number 13, This is in 
relation to the plaintiff now, your Honor. 

TH MAGISTRATE: Yes. 

MR. DALEY: Third party defendant's 
request for admission Number 18. 

THE MAGISTRATE: You can just give me the 
number. 

MR. DALEY : These are the requests for 
admissions as answered by defendant South African 
Marine. 

Request for admission Number 5, request 
for admission Number 6, request for admission 
Number 8, request for admissicn Number li, request 
for admission Number 12. 

Your Honor, the ITO exhibit, the dock 
receipt, which is Exhibit FE -- Exhibit A, which is 
actually defendant South African Marine Exhibit E 


w= identifies the dock receipt number as 207 for 
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the shipment is eee That is admitted. 

The copy of the dock receipt is the same 

as Defendant's Exhibit F. 

THE MAGISTRATE: Of which we have three 
copies already in evidence. 

MR. DALEY: The request for admission. was 
only in relation to Nefendant's Exhibit EF. 

TI MAGISTRATE: All right. 

MR. DALEY: The next one is Number 18, 
your llonor. | 

THE MAGISTRATE: Will you call a witness 
now? 

MR. DALEY: I would now like to call 

Mr. Beauchamp. 

LEONA ED FRAWLE?® BEAUCHAMP, 
called as a witness by the third party 
defendant, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 

BY MR. DALEY: 

Q Nr. Beauchamp, where are you presently 
emp loyed? 
A The Brooklyn Army Base for ITO. 


) How long have you been employed by ITO? 


Per en 
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A Going on 12 years. 
) And what is your present position with ITO? 
A Superintendent. 
0 Is that @ pier superintendent? 
A "cs. 
Q What are the duties of a’ pier supe rintendent? 
A A pier superintendent is in charge of the 


operation, loading ana discharging of vessels and the 


terminal operation, overall charge. 


) Were you emploved by ITO in March of 19747 

A Yes, sir. 

0 And what was your position in March of 1974? 
A Pier superintendent. 

8) Were your duties in March of 1974 the same 


as they are today? 
A Yes, sir. | i 
‘a Were you also employed at the Brooklyn Army 
Terminal in Narch of 1974? 
A Yes, sir. 
Q Could you give me the names of any steamship 
companies that used that terminal in March of 1974? 
A Frankly, I don't really recall. I don't 


know whether the Orient Line was operating then with 


us or not, plus the South African Marine. South 
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African Marine I was more concerned with. 


Q 


A 


A 


Q 


South African Marine did use those piers? 
Yes, sir. Yes; sir. 

And how many piers are there? 

There are three piers. 

And did South African Marine use all three? 
Primarily Pier 2. 


In March of 1974, what vessels belonging to 


South African Marine or operated by South African 


‘Marine docked at these piers? 


A 


m 


The EGTON, the MORGENSTER and the NEDERBURG. 


Was ITO the stevedore employed by South 


African ‘arine at these piers? 


A 


Yes, Sir. 


MR. DALEY: Your Honor, before I go any 


further, I spoke to Mr. DeOrchis and I requested 


that he stipulate that this is the ITO contract 


with South African Narine that was in effect in 


March 


of 1974. 


I now show it to Nr. DeOrchis and ask him 


if he will stipulate te it. 


MR. DE ORCHIS: Is this the same one that 


the witness identified on the deposition? 


mR. DALEY: The witness testified at 


et 
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deposition that he knew there was a contract. I 
produced that contract from my files that was 
forwarded to me by ITO, but the witness himself 
had never seen the contract. 

(Pause.) | 

MP. DALEY: I would like to have this 
marked, your Hlonor, 25 Third Party Defendant's 
Exhivnit G and mark it into evidence. 

THE MAGISTRATE: Any objection? 

MR. DE ORCHIS: No objection. 

MR. KOCKENDORFER: No, 

(Copy of contract dated January 1, 1963 
between ITO and South African Narine Corpora- 
tion, Ltd. received and marked Third Party 
Defendant's Exhibit G in evidence.) 

MR. DALEY: It has been stipulated; is 
that correct, that this was the contract in effect 
in March of 1974? 

MR, DE ORCHIS: Yes. 

BY Rh. HALT. 
Q Sir, would you please geveraily describe 
the pier or terminal area at the BRreok)yn Army Base 


terminal. 


A Pier 1 is an open pier were we store 
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2 containers and heavy Lifts. 

3 Pier 2 is a closed pier. 

4 Pier 3 is a closed pier. General cargo is 

5 stowed inside of those two piers. 

6 Normally Pier 2 South African Marine uses, 

7 sir. And for containers and heavy lifts, Pier 1. 

8 a) Can van wet me the general arrangement 

9 inside the shed, lixe how cargo is broken down? Is 

10 it done by port, by vessel or how is it done? 

li A It is broken down by port and by vessel. 

12 9) Are you familiar with the generai “rocedures 
13. followed by ITO from the time a consignment is 

14 delivered at the receiving clerk until it is loaded 

15 aboard the vessel? 

16 A Yes, sit. 

17 Q Could you please just generally describe 

i8 for us the documents and everything else that come 

19 into effect. 

20 A Well, do you want the full thing, ..ke the 
21 truck entering at the gate where a record is kept? 

22 9 Yes. 

23 A A truck driver comes in and he is entered 

% on a gate pass. ‘le receives a gate pass at the 
29 


opening of the pier. Pic > 2 we are talking about. 
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From there he goes over to the receiving 
office, takes his papers inside, his dock receipts 
and has them stamped and okayed by a temporary clerk 
or receiving clerk. 

After that the documentation is put in 
order. The time is shown @& the gate pass. 

lle then leaves there and goes over to the 
dack boss. The dock boss, in turn, has an assistant 
who gives out che papers to a checker available. 

Then he backs his truck in and he moves the 
cargo to the tailgate and we remove it from there. 
He nuts it normaliy on a pallet, or sometimes it has 


to be drapged off, it depends. 


Q He might put it on a pallet? 

A Yes, sir. 

8) Now it is in place in the shed? 

A Ripht. 

0 And how do you determine where it is going 


to be placed in the shed? 

A Normally the location is given out before 
for that parti.ular port. It would say Bay 88 to 
86 or 88, whatever it is. This is done by the dock 


boss. 


8) Would it also be by vessel? 
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A tee, ai 

8) Has the dock receipt been signed by the 
receiving clerk up to this time? 

A No, no. 

After the checker tallies off the truck, 
what we receive, he then signs the back of the dock 
receipt. The driver then takes the dock receipt in 
and it is stamped again and signed hy a receiving 
clerk. @ 

0 And does the trucker get a copy of this 


dock receipt? 


A lle gets a copy of the signed receipt, yes. 

8) Who else gets a copy of the signed receipt? ; 

A South African Marine. 

Q Does anybody else get a copy of the receipt? 

A No, sir. Normally, no. 

0 Normally, no? 

A No. 

Q So there is only three copies of the dock 
receipt? 

A There are four copies. Four copies of the 
yeceint. (me is kept -- given to South African 


Marine, one is given to the truck driver, one is 


kept for our file and one is given to the plan clerk. 


sf 388 
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TIE MAGISTRATE: To what? 


THE WITNESS: To a plan clerk, sir. 
Q Were these general procedures followed 
ITO on the shipment in question? 
A Yes, sir. 
Sometimes you might have more than two 
receipts signed, but that could happen. 
() Are there any labels placed by ITO.on a lot 
of carpo after it is received on a pier? 
A Yes, sir. A checker places a label which 
shows the port, the ship's name on it, plus the dock 


receipt number and the number of pieces. 


9) Where does he pet the information for that 


From his receipt. . 
From the dock receipt? 

A Yes, the dock receipt and what he checks, 
what he tallies off the truck. 

Q In other words, if the dock receipt said 
the MORGENSTER, he would put NORGENSTER, on the label? 

A Yes, sir, that's right, sir. 

Q And he would also get the port of destina- 


tion from the label? 


A That's correct. Normally the label is 


a 
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stamned up ahead of time for the ship. 

a) Do you know the loading and sailing dates 
of either the NEDERBURG and the !ORGENSTER in March 
of 1974? 

A I gave it in my deposition, but I believe 
the sailing of the MORGENSTER was on the 16th and on 
the NEDERRURG the 24th, I believe. 

Q And were these ships being loaded up to the 
date they sailed or up until the time they sailed? 

A The NEDERBURG I'm not too sure of. 

On the NORGENSTER, the MORGENSTER tinished 
actually carly morning of the 16th, if I recall. 


8) The 16th of “March, 1974? 


A Right. 
Q And then she sailed? 
A I think she sailed around -- i happen to 


look it up myself. She sailed around 6:20 a.m., ! 
helieve. 

Q And you were loading the MORGENSTER up 
Until that tine? 

A Yos, sir. Not up to 6:20, ac, sir. 
finished before that. 

8) But you were loading the MORGENSTER on 


the 16th? 


17 


18 


19 
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A 1 helieve the last -- this I would have to 


check my own records, sir, for See" what time the 
last gang got off. 

Q) Would that notation be on any kind of a 
document? 

A Ne, sir. {© would only be in my own 
personal records, ship records, of which South African 
Marine would have a copy of. Captain Palmer would 
have a copy of that. 

MR. DALEY: Your Honor, IT believe that one 
of the stowage plans has been marked in evidence and 
it was the NEDERBURG that everybody has stipulated to. 

Is my assumption correct? 

MR. DE ORCHIS: That is ITO's stowage plan. 

THE MAGISTRATE: The NEDERBURG stowage pian 
is Exhibit © for the defendant. : 

The MORGENSTER stowage plan is Exhibit F 
for identification only. 

MR. DALEY: For the MORGENSTER. 

Q Sir, I show you a document, and ask if you 
can identify that document. 


(landing. ) 


A Yes, sir. It is a finished plan of the 


MORGENSTER. 


ee Em ON Coe PMO TUAUCeE 
* 


1 gtim 

2 9 
3 A 
4 8) 
5 A 
6 8) 


7 course 


8 N 
9 a) 
10 ITO to 
il A 
12 


J 3218 


Seauchamp- direct 2i5 


Who seepanes this document? 

Our plan clerk, Don tMurray. 

And who is he in the employ of? 

lle is in the employ of ITO. 

[s this document kept by ITO in the ordinary 
of business? 

We always keep a copy of it, yes, sir. 

And is it the ordinary course of business of 
keep a copy of that document? 

Yes, $ir.- 


MR. DALEY: I would mark that into evidence 


13 under the original designation of Exhibit F. 


TILE MAGISTRATE: Any objection? 
MR. DE ORCHIS: No objection. 
HR. KOCHENDORFER: No objection. 


THE MAGISTRATE: Since there is no 


18 objection, it may be received, but I am still 


19 puzzled as to what purpose you are offering it. 


21 


Will I learn shortly? 


MR. DALEY: Tam offering it because 


22 “Mr. Kochendorfer made a big issue at Mr. Beauchamp's 


23 deposition and he says show me where that lot of 


2” cargoi 


s and show me wheve that lot of cargo is, 


2% and the basic purpose of just introducing the 


i ante 


1 gtim Reauchamp-direct 216 
9 documents is just to show that a loading plan or a 

3 stowage plan is just a general arrangement. 

4 MR, KOCHENDORFER: And it doesn't show the 
5 information that we asked for. 

6 THE MAGISTRATE: 1 think we could have 

7 gotten everybody to stipulate carlier that neither 

8 of the stowage plans involved specifically revealed 

9 the location of any of the cargo originally consigned 


10 to the Flgie. 2ither the li containers or 11 cartons 


11 that were delivered or the one crate tat wasn't. 
12 MR. DALEY: Do you mean the MORGENSTER, sir? 
13 TI, MAGISTRATE: I mean neither plan, 


14 neither the MORGENSTER or the NEDERBURG shows any 

6 of the cargo. 

16 MR. DALEY: Okay, your lHlonor. 

17 THE NAGISTRATE: Is that not so? Don't we 


18 all agree to that? 


19 MR. DE ORCHIS: That's correct. 

20 MR. KOCHENDORFER: Yes. 

21 HR. DALEY: Your tlonor, I would agree to 
2 vour llonor's statement with the inclusion in the 


2 stipulation that the cargo stowage plan is not a 


% representation that a specific bill of lading is 


% loaded aboerd, a specif’ dock receipt is loaded 
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aboard or a specific lot number is loaded aboard a 
specific vessel. 

THE MAGISTRATE: I am not sure that that 
is true in all cases. 

I think certain of the cargo that occupies 
a lot of space is often designated on the stowage 
plan descriptively and even sometimes by voyage or 
bill of lading number. But smaller lots of cargo, 
and specifically the cargo we are talking about, 
doesn't appear on either stowage plan. 

Is that correct? 

I will ask the witness that. 

“HE WITNESS: Specifically, yes. 

THE MAGISTRATE: ®ut some cargo is 
specifically displayed. 

TUE WITNESS: Yes. 

THE MAGISTRATE: Large shipments. 

Mp. DALEY: If the attorneys for the 
plaintiffs will stipulace that in relation to this 
shipment it is just a general arrangement of the 
cargo that is on board the ship -- 

MR. KOCHENDORFER: No, that is rot what 
we are stipulating to. 


THE MAGISTRATE: No. 
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Let me have it here for a second. 

MR. DE ORCHIS: I believe your Honor stated 
it correctly; neither shipment is on there. 

MR. KOCHRNDORFER: I wi.’ stipulate that 
neither one shows the cargo in question on board. 

IT will stipulate to that. 

THE MAGISTRATE: That aspect we all agree 
to, that you can look at both stowage plans forever 
and never find any of the cargo, either that which 
was delivered or that which wasn't delivered. 

MR. DALEY: Okay, fine, your llonor. 

THE MAGISTRATE: But we should observe that 
some of the cargo which has been stowed is identified 
both by port of origin and port of destination, and 
in some instances by descriptiou of the cargo and 
also by the weight of the cargo, ane some of it is 
identified only in a very general sense. Rut some 
of it has numbers. It says H/L numbers. 

What is H/u? 

MR. KOCHENDORFER: Heavy lift. 

THE MAGISTRATE: I don't see any bill of 


lading numbers anywhere in here, but I sec what may 


be invoice numbers in some places, lonp, lengthy 


numbers. 
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What do they represent? 
TI WITNESS: That represents the container 
numbers. 
THE MAGISTRATE: it seems from looking at 
it that most of the cargo is identified descriptively, 
which is te say, truck parts, bags of flcur, cellulose 


film, things of that nature. 

But there are occasional entries saying 
various material, general cargo, things of that nature. 

So in some instances you would be able to 
find specific cargo because it is described in the 
stowape pian, and in otuer instances you would not be 
abte to find it, particularly if it was fairly small 
cargo and not described. But we all agree that in 
neither of these stowage plans, is any of the cargo, 
nibher that delivered or not delivered, listed. 

MR. DALEY: Specifically listed. 

TILE MAGISTRATE: Yes. It may be in there 
described as crates or cartons or whatever. 

We all apree on that? No question about 
that? 

HR. MULROY: tes. 

Am, VE ORCUIS: Yes. 


MR. KOCHENDORFER: I don't think we can 
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t\)> 
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agree that the case is included in there, because it 
is our contention that there isn't even -- it is our 
position that not only could it be disguised in there, 
it is not there either disguised or not disguised. 

THE MAGISTRATE: Your position is that 
neither stowage plan has any anonymous crates listed? 

MR, KOCHENDORFER: Yes. 

If it would clarify the problem, your Honor, 
at the deposition of the witness here -- and I think 
the reason for the discussion here -- a hatch tally 
was provided which showed one case on it. 

It was my position that none of the items 
on the hatch tally were reflected on the cargo plan, 
none of them, even the larpe items, and, therefore, 

I can't agree as to what is shown and what is not 
shown. I say it has to speak for itself. 

THE MAGISTRATE: All right. But you can 
say there is no affirmative indication here which 
says that it is the crate of optical equipment that 
is missing? 

MR. KOCHENDORFER: Correct. 

THE MAGISTRATE: All right. Let us leave 


jt at that and move on. 


MR. DALEY: Is that accepted into evidence, 
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your Ilonor, tie second one? e 
TIE MAGISTRATE: Yes. 
(Stewage plan received and marked 
Third Party Defendant's Exhibit F in 
evidence.) 
BY MR. DALEY: 
Q Nr. Beauchamp, during the loading of a 
South African Marine vessel, do you coordinate any 
of your activities with somebody in the employ of 
South African Marine themselves? 
A Yes, sir. Captain Palmer. 
Q And what is his position with South African 
Marine? 
A Captain Palmer is a senior marine 
superintendent. ‘ 
8) No you get instructions from him as to how 
to load the vessel? 
A Not to load a vessel. We get instructions 
talking about port distribution, where to put the 


yorts, that’s all, 


0 lle tells you Durban load six tons upper 
sendeck -- 
A No, sir. He just specifies the compartment 


and the nort. 
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9) Which compartment are you talking about? 
A If it is an upper tweendeck, say forward, 


he would say Durban. We only go on specifications 
on containers and heavy lifts. 

Q Are these instructions thut you get, are 
they writt7cn or are they oral? 

A No, sit, it 5s verbal. 

a) Noes Captain Palmer tell you, “I went 4 
specific dock receipt loaded in a specific place"? 

A. ONS, sir. The only thing that Captain Palmer 
does at the initial outset of the vessel, before the 
vessel starts, he draws off a little plan showing the 
ports where we will stock. 

Q And does he leave it up to ITO to stock the 
specific compartment - 

A With that port, yes. 

9) Who makes the final determination when to 


stop cargo activities on a South African Marine 


vessel? 
A South African Marine, sir. 
Q Would that be Captain Palmer? 
A I think Captain Palmer seca with the 


uy 


traffic department on it or they work together on 


it. I don't know, 


-— em 
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9) And then they notity you to shut down the 


MORGENSTER, say, for example? 

A They notify us +) hold, yes, sir. 

8) In relation to the MORGENSTER and the 
NEDERRURG in March of 1974, did you in your position 
as pier supe rintencer® ever give any written or oral 
assurances to Sova African Marine that a specific 
lot of cargo /as loaded aboard a specific vessel? 

A No, Six. 

a) Sir, I show you tour documents, an® ask °F 
you can identify these documents. 

(Handing.) 

A These are loading -- well, acti.71:¥ a 
lwading list, or we have called it tallies but it's 
loading list, that are supplied by the stow ge 


checkers that we have checking the stowape, sir. 


9) And these people are employed by whom? 
A 1TO, sit. 
0 And is this document kept by ITO in the 


ordinary course of business? 
A Yes, sir. 
Q And is it the ordinary course of business 


for ITM to keep these documents? Would they normally 


keep them? 


ra 


oy 


* & S& 


w 


J 3304 


gtim Beauchamp- direct 224 


A At the Brooklyn Army Base we do, yes. 

MR. DALEY: I would have that marked as 
Third Party Nefendant's Exhibit Il. 

MR. KOCHENDORFER: I am going to object to 
their entrance in evidence as a document kept in the 
ordinary course of business, because Mr. Beauchamp 
testified at his deposition that he did not know 
where they came from and they were just produced at 
his request and who produced them or where they came 
from he didn't know. 

THE MAGISTRATE: Would you like a voir dire 
on this at the present time? 

MR. KOCHENDORFER: No. That is why I am 
objecting. 

TUE MAGISTRATE: I don't have his deposi- 
tion before me. Ilis deposition isn't in evidence. 
Consequently, whatever he may have testified to then 
is no grounds for objection, you are going to have 
to voir dire him to estab‘ish it. 

MR. KOCHENDORFRR: All right, I will 
voir dire him. 

VOIR DIRE EXAMINATION 


BY MR. KOCIHENDORFER: 


Q Nid you testify at the deposition at the 


XXX 
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deposition at the office for the attormeys for the 


defendant? 
A Yes, I testified at the deposition. 
Q And did you testify with respect to these 


hatch tallies? 

A Yes, 1 did, as to what the location was, 
like Number 6 hatch. 

Q Were you asked at that time where they came 
from? 

A I don't remember, sir. 

THE MAGISTRATE: While he is looking for 
that, will the reporter mark these for identification. 
(Hatch tallies marked Third Party 
Defendant's Exhibit Hf for identification.) 

MR. DALEY: Your Honor, in each case, this 
man testified that the tallies there were made by a 
stowage checker who was in the employ of ITO. 

THE MAGISTRATE: Mr. Kochendorfer is 
conducting a voir dire. Let him find what he is 
looking for, if he can find it. 

MR. DE ORCHIS: While Mr. Kochendorfer is 
searchin:, may I have a voir dire? 

THE MAGISTRATE: Certainly. 


VOIR DIRE EXAMINATION 


to 
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BY HR. DE ORCUIS: 

8) Nr. Beauchamp, when you testified at the 
examination before trial, you had these papers before 
you, had you not? You saw these at the examination 
before trial? 

A Yos, yes. 

8) Those particular papers, when they were put 
before you at the examination before trial, had they 
been given to you by the attorneys? 

A No, These were eiven to me ~~ in fact -- 
that 1 don't remember, whether TI pot it from the 
attorney or not or | supplied it from the picr. 
that 1 don't remember. 

MR. DALEY: “I really don't remember it 


myself, vour llonor. 


1 


: did request specific documents from the 
aftices of 110. 
A 1 could have brought them over. J don't 
remember. 
THE MAGISTRATE: What makes you now testify 
that these are the tally sheets kept by your company? 
How do you know that? 


THE WITNESS: Because I received them and 


this is a normal procedure at the Brooklyn Army Base, 


18 


19 


® 
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to keep these tallies. 

TILE MAGISTRATE: How do you know these are 
the ones you received? 

TIE WITNESS: Because I received them from 
our planning clerk. He keeps a separate file on this. 

TIE MAGISTRATE: How do you know that these 
are the ones you received from your planning clerk? 
Do you reeopnize the har iwriting, the form? What is 
it that you see 

THE WITNESS: 1 know I received these 
because I pot the tallies myself, your Honor, from 
the planning clerk. Ile had to give them to me. 

THE MAGISTRATE: You specifically remember 
receivin., tallies on this particular shipper? 


TIE WITNESS: Yes. I asked him to go to 


his records and give me the tallies concerning the 
MORGENSTER and the NEDERBURG on this particular dock 
receipt number. 

THE MAGISTRATE: And that was after the 
question arose about the nondel* very? 

In other words, you don't normally ask for 
every tally, do you? 

TIE WITNESS: No. This was when I received 


-- and I don't remember when I received a letter from 


XXX 
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2 our claims department, I think it was, notifying me 


about this. That's the only time I know. Otherwise 


I wouldn't seek it out normally. 


5 TIE MAGISTRATE: And you then aske.: for it 
6 from the person who had it and you got it from the 
7 files and these are what you got? 
8 THE WITNESS: Well, he got them out of the 
9 files, yes, sir. 
10 MR. KOCHENDORFER: I think that is sub - 
11 stantially what he testified to at the time, but he 
12 didn't know who sent it over. 
13 THE MAGISTRATE: I don't know that the name 
14 of the messenger who delivered it is of any consequence. 
15 Ilave you found what you were looking for? 
16 MR. KOCIHENDORFER: I don't see it in the 
1? record. That must have been in the debate here off 
18 the record. 
19 I will stand with what he says now. 
20 THE MAGISTRATE: All right. They may be 
21 -eceived in evidence as Exhibit Il. 

(Third Party Nefendant's Exhibit Il for 


22 
23 identification received in evidence.) 
2 PIRECT EXAMINATION CONT'D 

25 


BY MR. DALEY: 
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9) Mr. Beauchamp, will you please look at the 
first page of Exhibit Il and tell us what vessel it 
conce .s. 

A MORGENSTER, date 3/15/74. 

8) Is there any reference in that first page 
referring to the NORGENSTER that refers to dock 


receipt Number 207? 


A ¥Yos, €17T. 

8) And what does it show? 

A One piece. 

Q One piece? 

A Right. 

9) And these are loading tallies, are they not? 
A TOs, S17, 

Q Does it show where that one piece was 


supposed to fo into? 
A Number 6 hatch, stowage upper tweendeck 
forward wings and square. 

THE MAGISTRATE: Will you take the stowage 
plan for the MORGENSTER and show me the hatch in 
which that one piece is supposed to have gone? 

THE WITNESS: Yes (indicating). 

THE: MAGISTRATE: The area of the stowage 


plan for the MORGENSTER, which is Third Party 


8 
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Defendant's Exhibit F, shows in the area described 
on the dock receipt from New York to Durban a large 
list of differing cargo, most of which identified -- 
some of which identified generally, such as seven 
packages special -- 

MR. KOCHENDORPER: Your Honor, can I ask 
that we put on the record the specific listing that 
is in the cargo plan and the specific listing that 
is on the hatch tally? 

THE MAGISTRATE The hatch tally doesn't 
break them down in the same nomenclature. 

MR. KOCIIRNDORFER: The point is, even when 
you match them up, they don't match anyway. 

TIT MAGISTRATE: That is what I am attempt- 
ing to do now. 

MR. KOCHENDORFER: That's why T would like 
to have both in the record, the whole list. 

TIE MAGISTRATE: I think it is too lengthy 
to possibly try and do, but I will ask the witness. 

Under these various categories of cargo 
listed here, which includes 135 cases machinery, 56 
cartons of parts, seven packages special, et cetera, 
under which of those headings would you say that 


dock receipt 207, one part, which of these headings 
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do you contend that that is listed under, if any? 

Would that be one of the $6 cartons of 
parts despite the fact we are told it is a crate, 
or would it be one of che 13 cases of machinery. 
despite the fact it is listed here as parts, or 
can't vou tell? 

THU WITNESS: Whether it is under the 56 
cartons, I don't know, sir. 

THE MAGISTRATE: You cen't draw a connec- 

on between the stowage plan and the hatch tally 
as to this particular item? 

THE WITNESS: As to the particular item, 
no, 517. 

MR. KOCHENDORFER: Your Honor, I would 
apain request that none of the items on the hatch 
tallv can be matched up against the items on the 
cargo plan. 

THE MAGISTRATE: You are saying that none 
of the other ones appear? 

MR. KOCHENDORFER: No. 

THE MAGISTRATE: You are suvs ting the 
entire tally is wrong? 


MR. KOCHRENDORFER: Yes, sir. 


MR. DALEY: Your Honor, that, as far as I 
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2 know, that is *juge one tally ror Number 6. 

3 ord $e whole stack of tallies here. 

+ ye 

4 If Mr. Kochendorfer -- 

5 MR. DE ORCHIS: Not only that, you Honor, 

6 you will notice that is the tally that is not signed. 
7 All the others are signed. 

8 THE MAGISTRATE: The problem with the hatch 
9 tallies are that where it calls for description there 
10 is generally speaking no description, there are just 
ll a series of numbers which appear to be counts, in 

12 other words, the subtotals adding up to total numbers 
13 of amounts. 

a for one of then it says electric nets, as 
15 1 read it, another one I can't read there. 

16 MR. KOCHENDORFER: The item of 820 cartons 
17 of something, see if you can find that. 

18 THE MAGISTRATE: There is no 820. The re 
‘19 is a 786. 

a ee ae 786 and it is written in “cartons 

21 oft! -- something -- cartons of flour, it seems to be. 

THE WITNESS: I think it is fluorescent. 

THE MAGISTRATE: Cartons of fluorescent, 
something illegible. 


It could be tubes. And the hatch plan 
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Nan a 

2 does show 862 cartons of fluorescent, tubes. 

“ eh ee 

o MR. KOCHENDORFER: ee 

4.5% THE MAGISTRATE: Yes. 

5 MR, KOCHENDORFER: It is not the same. 

6 THE MAGISTRATE: This could be part of the 

a S02. 

8 MR. KOCHENDORFER: This is why, your Honor, 


9 ] would like the whole list to ge in, because I think 
10 if you tally the whole tally and if you tally the 
11 whole cargo plan, there is nothing that matches. You 
12 can't find one item that matches. 
13 MR. DALEY: Your Honor, I think a couple of 
14 questions to Mr. Beauchamp will clarify this. 

15 TI: MAGISTRATE: All right, go ahead. 

16 BY MR. DALEY: 

17 0 Mr. Beauchamp, is the cargo stowage plan 


18 just a general outline of what is stowed aboard a 


19 ship? 
20 A Yes, sir. 
21 Q Are the hatch tallies the specific items 


2 which are loaded aboard a ship? 

23 A They are in general, except for -- except 
%” for the special, for example, I imagine that the man 
v4) 


saw this one piece, the 207. 
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That-is the one we are specifically re fer- 


Yes, Sift. 


But you don't know whether he saw it or 


not, do you? 


A 


Q 


No, sir. 


This is just a document that you got from 


ITO's records; is that correct? 


A 


That's ripht, sir. 


MR. DALEY: I again move to admit this 


into evidence, your Honor. 


THE MAGISTRATE: It has already heen 


admitted, according to my recollection. 


Q 


MR. DALEY: I am sorry, your llonor. 


Mr; Beauchamp, can you please turn to the 


second page of Exhibit Number Hi. 


2 


A 


Q 
A 


Q 


What vessel does that concern? 

The NEDERBURG. | 

And on what date? 

3/22/74. 

Is that also a hatch check or a hatch tally? 
Yes, sir, a list of cargo. 


“Does it show any cargo which was loaded 


aboard on the deck receipt Number 207? 
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A Yes, sir. Two pieces. 
Q Could you please turn to the next page. 
I ask you, what date is that hatch tally for? 
A 3/23/74. 
Q And what vessel is it for? 
A NEDERBURG. 
9) And docs it show anything on there for dock 


receipt Number 207? 

A Five pieces. 

q And 1 ask you on the next page, the last 
page, page Number 4 of Exhibit Il, is that also for 
the NEDERBORG? 

A Yes, #iY- 

q And what date is that tally? 

A 3/24, sit. 

0 And is there any notation on there for dock 
receipt Number 207? 

A Four packages. 

Q Mr. Beauchamp, are you familiar with the 
procedures followed in relation to a dock receipt? 

I think you have already described them. 
I mean, you are basically familiar with 


the issuance of a dock receipt. 


A Yes. 


16 


17 
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Q You testified that one is kept by ITO, one 
is sent to the planning clerk, one is given to South 


African Marine and one is given +o the trucker; is 
that correct? 

A That's right. That's the normal procedure, 
sir. 

0 Sir, I show you Nefendant's Exhibit E, which 
has already been marked in evidence, and ask if you 
can identify that do ument. 

(landing. ) 

A The number 207, dock receipt Number 207, 
and it is for the MORGENSTER for Durban. 

Q Is that ITO0's copy of the dock receipt? 

A Yes, sir, it appears to be, sir. 

a) And you said a copy of this dock receipt 
is forwarded to South African Marine; is that correct? 

A A signed copy, sir. 

Q A signed. copy? 

A Yes, sir. 

Q Are all dock receipts, in other words, this 
dock receipt which was marked as Defendant's Exhibit F 
and says the MORGENSTER, would this dock receipt be 
forwarded to South Africar Marine with all the other 


MORGENSTER dock receipts? 
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2 A The procedure would be that it would go 
3 there, yes, sir. 
4 Q At your deposition, did Mr. Starrer ask 


5 you to examine your files and find out which vessel 


6 this dock receipt was listed under? 


7 A Yes, sir. 
8 Q And did you examine your files? 
9 A Yes, sir. I had the chief receiving clerk 


10 pull it out of his file, out of the records. 


ll Q And what file did he get it out of? 
12 A MORGENSTER. 
13 8) Did you, as a pier superintendent, give any 


14 assurances, either written or oral, to South African 

i5 ‘larine that this speci fic lot of cargo was loaded 
aboard a specific vessel? 

7 A No, sir. 

18 0 Based upon your experience and the docu- 

19 mentation which has been marked into evidence, is 

9 it your opinion that one package was loaded aboard 


gi the $.5. MORGENSTER? 


22 A Our records indicate that, sir. 

2 Q And, furthermore, based upon your experience 
a” and the documentation which you have reviewed, is it 
2 your opinion that the remaining 11 were loaded aboard 
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2 the S.S. NEDERBURG in March of 1974? 


3 A Our records disclose that, sir. 

4 MR. DALEY: That's all I have right now. 
5 THE MAGISTRATE : Cross -examination. 

6 MR. KOCHENDORFER: Mr. DeOrchis says I 


7 don't have a claim against them so I don't have a 

8 right to cross -examine. 

9 THE MAGISTRATE: I think you have a right 
10 to cross-examine, but I think he goes first. 

11 CROSS-EXAMiN. - [ON 

12 RY MR. DE ORCIIS: 

13 0 Mr. Beauchamp, I wanted to call your 


14 attention to these four tallies. 


15 Let us take a look first at the tally of 
% 5/24/74. 

17 (landing. ) 

18 Do you know who wrote the red ink marks on 
19 that tally? 

2» A Do I personally know? 


21 ao Yes. 

pd A No, sir. 

pA) ) Do you know why an asterisk was put next 
% to the item that refers to the 397/12 shipment, the 
rs) 


red asterisk? 


1 


16 


18 


19 
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A No. 
MR, DALEY: 307 or 207? 
MR. DE ORCHIS: 207. 
9 In the first column, those numbers that 
appear in the first column, what are they? 
A Nock receipt numbers and the amount on the 
dock receipt, the number of packages. 
a) In the second column, there are numbers in 
a circle. Do you see them? 
A Yes, sir. 
n What does a number in a circle mean to a 
tally man? 
A The number in the circle is the one that he 
puts down. In other words, if you take the 173 on 4, 
he circled 4. 
If vou take the next one, 291i on 17 shows 
9, he circled 9. 
So obviously there are cight packages left. 
Q Let us take the circle 9 here and this 9 


dees not have a circle, right next to it, right? We 


have two 9's for this 201/17. 
A Yes. 
0 Tell me, the 9 in the circle, what does 


that mean? 


4 
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A I don't know. I mean, I can assume -- 


What does the 9 without a circle mean? 


a) 


A _ ‘That I don't know. 
9) Now let us go down to this shirnment. 


You have 3 in a circle, right? 


A Yes. 
8 8) And next to it you got 3 without a circle. 
9 A I don't know why that was placed that way. 
10 Q Isn't that al] in black ink that we are 


11 looking at? What we looked ‘at so far was all in 

12 blue ink, right? 

13 A Yes, Sit. 

4 8) And the checker's signature is in blue ink? 


15 A Yes, sir. 


) 
2 


Going back to 201/17, does this 9 and the 9 
17 mean that nine were loaded? 

18 A I would say yes. 

19 8) Now let us po to the 3 and 3. 


20 Does this 3 and 3 mean that three were 


2i loaded? 


a A That I don't know. 

B Q No you know why somebody changed it to 4? 
2A A $Me, sir, § don't. 

3 


MR. DALEY: Your Honor, this whole point 
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2 is moot. 
3 Nr. NeOrchis has already admitted that 
4 there were 11 packages loaded aboard the NEDERBURG. 
5 This is the NEDERBURG hatch tally he is talking 
6 about. Ile has already admitted there were 11 on 
7 hoard and the plaintiff has admitted receiving ii. 
8 MR. DE ORCHIS: I am admitting there were 
11 on board, but I am not buying these hatch tallies 
10 for a minute. 
11 TIE MAGISTRATE: Can the witness read what 
12 is written in red ink next to the 4? I can't read it. 
13 THE WITNESS: Looking at it, it looks like 
14 4 packages. 
15 I can't read that. 
16 9) Do you see the word next to package, can 
17 you read that? 
18 A No. 
19 a Incidentally, is this the checker's 
20 sipnature? 
21 A Yes, sir. 

a) The hatch tally is supposed to be signed 


22 

23 by a checker? 
on A Yes, sir, it is supposed to be signed. 
23 


Q Without a signature it doesn't mean 
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2 anything, does it? 
3 MR. DALEY: I object to that, your Honor. 


4 He is asking -- 


5 TIE MAGISTRATE: Sustained. It is 

6 argumentative. 

7 ) I show you the tally of 3/22/74. 

8 (landing. ) 

’ Is that signed by a checker? 

10 A Yes, sir. 

ll Q I show you the tally of 3/23/74. 

12 Is that signed by a checker? 

13 MR. DALEY: I would appr:ciate it, 

4 Nr. NeOrchis, if you refer to the vessel when you 
15 are talking about the tally. : 
16 MR. DE ORCHIS: Those are all NEDERBURG. 
W Q All signed by a checker? 

18 A Yes. 


Q I now show you the so-called MORGENSTER 


2 tally made in pencil. 


21 Is it signed by anybody? 

2 A I don't see any signature on the tally. 
2 Q We will go back to these columns now. 
a“ “Now we are looking at the MORGENSTER. 
% 


In the first column it says 1 for the 


2 eh 
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amount? Am 1 correct? 


A Right. 

Q And next to it it says l, again? Am I 
correct? 

A Right. 

18) That would mean one was loaded? 

A Yes. 

0 But it says parts, doesn't it, p-a-r-t-s, 
parts? 

A It looks that way. 

8) And the crate that was missing was not 4 


crate of parts, was it, it was the grinder? 
MR. DALEY: Your Honor, this man doesn't 
know. He didn't prepare this document. 


THE MAGISTRATE: Sustained. 


Q Do we agree the word says "parts"? 
A It looks to be like parts. I don't know. 
Q Let me ask you this: 


If you have a shipment of one great big 
crate and 11 little boxes and you are going to load 
the MORCENSTER and you have a lot of cargo for the 
MORGENSTER and somehow you manage to get this one 


great big crate -- 


MR. DALEY: I object to his qualification -- 


16 


17 


J 3508 


gtim Be auchamp- cross 244 

TI MAGISTRATE: Ile hasn't finisaed the 
question yet. 

9) -- he manages to get the one great big 
crate on the ship, okay, out of this shipment of 12 
and now you got 11 little boxes, as a pier superin- 
tendent, could you tell me whether an effort would 
be made to get the 11 little boxes also on board the 
same ship rather than split up the shipment? 

MR. DALEY: Objection, your llonor. Little 
and big, there has been no testimony how little these 
cases were or how big they were. 

Ti MAGISTRATE: We will amend the question 
to indicate that the crate is about the size of the 
11 cartons put together. That is my rece llection 
from weight, is it not? 

Let us take a look at the dimensions. 

MR. KOCHENDORFER: The dimensions of the 


case were about five foot high by about five foot 


wide. 
The tri-wall cartons are about two by 
three. 
THLE MAGISTRATE: Fect? 
“MR. KOCHENDORFER: About that, sir, yes, 
sir. 
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TI MAGISTRATE: All right. You npw 
understand what we mean by big. We mean five by 
five by six and the others are two by two by three. 
HR, KOCHENDORFER: Something about that 
size. 
BY MR. DE ORCIIS: 
Q No you understand my question? 
A I unders*and what you mean, but I really 
don't know how to answer you. 
i 8) Is it pood practice to split up a shipment 
where you are going to put one case on one ship and 
leave 11 others for another ship when the 11 others 
are very small? 
A I would say the possibility -- and this I 
would say without knowing -- the possibility that the 


" one case, for example, unly fit on the pallet and 


1% that there was another pallet with the 11 cartons. 
Q These labels that you talked about that 
you put on the shipment, is that a label on the 
shipment o. a label on every single package in the 
ch ipeont? 
A Normally it is put on a draft, which is a 


pallet. 


Q These are platform cards? 
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“A. «It's stickers. 
Q With -- 
A Glue. 
Q Are they glued on one of the packa-*s? 
A Yes. 


Of the shipment? 


> A 


That normally -- that I wouldn't -- 
NR. DALEY: The witness didn't say one 
package of the shipment, he said on each pallet. 

Q You don't even know iat these were on 
pallets, now, do you? 

A 1 don't know, no, sir. 

9) So let us forget about the pallets. 

A Right. 

Q You got 12 packages, and all I am asking 
you is, isn't it true if you got 12 packages and you 
got one label, you are going to put that label on 
just one of the 12 packages? : 

A Not necessarily. 

Q All right. What else? 

A In other words, these are ceensily taken 
off on pallets from the tailboard of the truck. 
Pallets are put there. We don't backpile on the 


back. 
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: In other words, we don't take it off and 


8 stack it on the dock. 


4 Q You are talking about the small packages? 
5 A Anything. 

6 Q I am still trying to give you my question. 
7 Even if you put these small things on the 


8 pallet, the 11 on the pallet, which you don't really 
9 know that vou did, the label would be on either the 


10 big box or it would be on that paliet of the 11? 


11 A That I don't know. 

12 0 You don't even know -- 

13 A It could be on the two. 

14 0 And there could be there was no label? It 


15 could be? 


16 A I don't know. : 

17 q You don't know -- 

18 A I didn't see it. I don't know. 

19 Q If assuming somehow this big crate got on 


99 the MORGENSTER out of this shipment of 12 and the 

21 11 little boxes remained on the pier, you now have 
2 asplit shipment on your hands, haven't you? 

2B A Yes, if one went on one ship and the 11 

% went on the other one, it would be a split shipment. 
25 


0 A split shipment on your hands, do you 
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sivihk a stevedore ought to tell a carrier that they 
got a split shipment on their hends? 

A Normally it would be done. 

Q If you don't tell them, they are: going to 
issue a bill of lading for the whole 12, aren't they? 

A 1 would assume if they are not notified in 
the meantime. I don't know whether they were notified. 

Q And if they issue a bill of lading for the 
whole 12, they are going to issue a manifest for the 
whole 12, aren't they? 

A t don't know anything in regard to the bill 
of lading or manifest, sir. 

Q Would you agree with me as an experienced 
superintendent of piers that if you got a split ship- 
ment, it is important to tell the carrier? 

A It is important, yes, sir. 

0 Will you show me the avideacs where you 
told the carrier that this was a split shipment? 

MR. DALEY: If you have it. 
A I don't have it. I don't know. 
Q Thank you. | 


THE MAGISTRATE: Mr. Kochendorfer, your 


tum. 


CROSS -EXAMINATION 
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BY MR. KOCHENDORFER: 

Q When a decision is made to leave some cargo 
chind on the pier, who makes the decision which 
specific cargo is left? 

A It depends on the circumstances. The 
decision is made by South African Marine, sir. 

@) In the circumstances that we had here, do 
you know who made the decision? 

A It always comes from South African Marine. 

0 Do you have the cargo plan for the 
MORGENSTER in front of you? 

A Yes, sir. 

Q Will you look at the hatch tally that you 
have for the NORGENSTER, which was marked as an 
exhibit, and could you tell me, are there seven 
packages of special cargo on the hatch tally? 

A I couldn't tell you because I don't know 
what receipt it applies to. 

0 Are there other hatch tallies with respect 
to this upper tweendeck forward wings and square? 

A I don't know. I mean, I don't have the -- 

Q Nid you make the selection of the one? 

A I was asked to bring this and I brought it 


over, you know, in reference -- 
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Q I said, did you make the selection of the 
one? Did you go through the tallies and pick the one 


out? 

A No, sir. 

0 Who did that? 

A The plan clerk. 

Q And they only sent you one? 

A They only gave me the one on this basis, 
yes, sir. 

Q Do you know who made out that tally? 

A We° i had this tally since -- there is no 
name on it. 


We verified that the checker was A. Santisi. 
Q The third item on the hatch tally, which is 
an 820 circled, does that mean 820 are aboard? | 
A By looking at it I would say so. 
Q Can you show me in the plan where there 
were 820 cartons of anything. 
A No, The only thing I see on the plan are 
862 cartons. 
Q There is a discrepancy, then, hetween the 
862 and the 820, then? 
“MR. DALEY: Your Honor, Mr. Kochendorfer 


is assuming. 
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THE MAGISTRATE: Sustained. There may be 


an additional tally sheet with the remainder on it. 


MR. KOCHENDORFER: That is all the questions 
I have. 

TIE MAGISTRATE: T have a couple of 
questions for the witness. 


You suggested that perhaps the explanation 
for the larger crate having been loaded on the first 
vessel and the smaller cartons not having been loaded 
was that the smaller cartons may have been palletized 
at the time of their receipt and, therefore, collec- 
tively have been as big or bigger than the crate; is 
that correct? 

TIE WITNESS: I don't know the size of the 
tally, I mean, the cartons, sir. 

TUE MAGISTRATE: You did suggest the 
possibility they were put on a single pallet. 

Will you look at the tally sheets for the 
NEDERBURG and see if it doesn't indicate that the 
cartons came aboard in at least three different 
crates? 

THE WITNESS: Yes, sir. 

TIE MAGISTRATE: Wouldn't that indicate to 


you, then, that they couldn't all have been put on 
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the same pallet, or if they were, they were subse- | 
quently split up? 
THE WITNESS: It could have been they were 
subsequently split up. That I don't know, sir. 
THE MAGISTRATE: It would be unusual if you 
went to the effort of palletizing the cartons to 
split them up later on, would it not? 
THE WITNESS: I'm afraid I agree, sir. 
THE MAGISTRATE: You were present when the 


witness from South African Marine testified about the 


12 manner in which they learn about shut out cargo, were 


%3 you not? 


THE WITNESS: I was in on part of the 
testimony, yes. 
TIE MAGISTRATE: He testified, in essence, 


that after each ship leaves, he gets an envelope full 


18 of dock receipts from ITO for cargo that was complete ly 


21 


shut out, and he also gets in that envelope dock 
receints for cargo that was partially shut out, in 
other words, split shipment, and that he can tell one 
from the other because of handwritten entries made 

on IT9*s copy of the dock receipt. 


‘Will you let me have the one he gave as 


an example? 


OR Me RAP RES SHIM NE ONSTEHEGE 1) PRST UNE 


EE ARE SER 0 


| — ave 
gtim Be auch amp 253 


MR. DE ORCHIS: Yes, your Honor. 

(Ilanding.) 

THE MAGISTRATE: I am showing you now 
Defendant's Exhibit F, the second page, which is a 
dock receipt with some penciled notations, the first 
being an indication that certain packages went on 
the MORGENSTER and that certain other packages went 
on the NEDERBURG. 

Is that, in fact, done by ITO? 

TI WITNESS: 1 wouldn't kner, sir. 

THE MAGISTRATE: You don't know what the 
system is for notifying the shipper of split 
shipments? 

I mean the ship line of split shipments, 
not the shipper. 

TIE WITNESS: The mechanics are done in 
different ways, sir. I really don't get involved 
in that. 

TIE “MAGISTRATE: Do you know whether any 
written notification was sent to South African 
Marine of whether there had been a shut-out or a 
split up shipment? 

THE WITNESS: I don't know, sir. 


MR. DALEY: TI have a few more questions. 
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REDIRECT EXAMINATION 
BY MR. DALEY: 

Q Mr. Beauchamp, Mr. DeOrchis for South 
African Marine asked if you had personal knowledge 
if labels were put on each of these cartons, and 
you said "I don't know." 

But what is the normal procedure of ITO? 
Is it to put a label on the cartons? 

A It's not to put on each carton, it would 
be to put on, if it is a pallet of cartons, to put 
it on that. 

Q So if you had four pallets, you probably 
would have four labels; is that correct? 

A It could be, or the four pallets could have 
-- the last pallet would have the label on it, you 
know. But normally each label is put on each pallet. 

Q Normally it is? 

A Right, sir. 

Q Does ITO have anything to do with the 
issuance of the bill of lading or the making up 
of the manifest? 

: A No, sir. 
Q ‘Has anybody in South African Marine or did 


anybody in South A;rican Marine, in March of 1974, 
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request hatch tallies for either the MORGENSTER or 
the NEDERBURG? 
A I don't know. Not of me. They didn't 


request them of me. 


Q They didn't ask them of you? 
A No, sir. 
Q And you are the man in charge of the pier; 


is that correct? 

A That's right, sir. 

Q 1f 1 wanted to know what went on a4 specific 
ship, wouldn't the hatch tallies be the best thing to 
tel] me what went on a ship? 

A Yes, sir. 

Q I mean, it would b2 better than a bill of 
lading, wouldn't it? 

A Yes, sir. 

Q Okay. 

lave you ever conducted pier tallies? 


After a ship leaves, have you ever conducted pier 


tallies? 
A By pier tallies you mean looked at them? 
Q Yes. Find out what is left on the pier 


after a ship leaves. 


A I personally? No, sir. 
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i 
ia) las ITO ever been requested to do it? | 
A Certain times, yes, sir. | 
Q Has South African Marine ever requested 


that ITO do it? 

A Captain Palmer has requested at certain 
times to have the dock checked back, sir, yes, sir. 

8) It has already been established that there 
were amounts of cargo that was shut out of the 
MORGENSTER. 

Don't you think it would be a good idea if 
cargo was hut out of one ship to find out exactly 
what is left for the next? 

A Yes, sir. 

Q And don't you think a pier tally would be 
one of the best ways to find that out, an actual pier 
check as to what is on the dock? 

A Yes, sir. 

Q Yet to your knowledge, did South African 
Marine ever require a pier tally for either the 
MORGENSTER or the NEDERBURG? 

A I don't know, sir. 

Q To your knowledge, yes or no? Just a yes 


or no answer. Did they ever request that a pier 


tally be conducted after MORGENSTER left or after 
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the NEDERBURG left? 

A I just don't know, I mean. 

MR. DALEY: That's all. 

RECROSS- EXAMINATION 
BY MR. NE ORAITS: 

0 “Nr. Beauchamp, if you say you don't unde r- 
stand these tallies, do you think somebody at South 
African Marine would understand them if you sent them 
over? 

I am talking about, can you honestly say 
that you can look at these tallies and tell me what 
was loaded and what was not loaded on the ship? You 
really can't, can you? 

MR. DALEY: I abject, your lionor. The 
documents speak for themselves. 

TIE MAGISTRATE: Ob, no, they don't. 


Resides being illegible in part, they are 


19 very vague as to what they concem, and the witness 


is being asked a fair question. 
Read it back to him. 
(Question read.) 
A I can tell by the receipts that are shown. 
As to the amount, I can't answer that. 


Q What do you mean the receipts that are 
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The receipt numbers are shown on the side. 
In this column (indicating)? 

No, sir. 

These are just the dock receipt references? 
That's right. 


But you can't tell what was put on the ship 


9 frem these tallies? 


Well, I assume the numbers alongside of 


what was stowed on the ship. 


Q 


But we have a situation where the numbers 


alongside don't agree, because you ~~ 


A 


Q 


1 see that, sir. 
All right. 


The other question I wanted to ask you, 


when you split a shipment and you put. one box on the 


ship, that box has now left your custody, has it 


not, as a terminal operator? 


A 


Q 


It has been loaded, yes, sir. 
Let us take this shipment. 


Suppose one box went on the HNORGENSTER, 


up to the minute the MORGENSTER sailed, you were 


responsible for 12, but now you put one on the 


MORGENSTER and one is gone, right? 
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A Yes, sir. 

Q Don't you have to protect yourself in some 
way to be able to make a record that you put one box 
on that MORGENSTER so that you won't be held respon- 
sible for it? I am talking about now terminal 
operations. 

A As 1 said before; sometimes there is a dock 
check. I don't remember whether there was a doc* 
check done on the MORGENSTER. 

) After a ship sails, doesn't the servetaat 
operator make a check to see if anything has been 
shut out? 

A Normally we check only on the appearance of 
the freight that is left on the dock to make sure 
that we got most of the freipht in the ship, in 
other words, all that was consigned to the ship, 
yes, sir. 

q And after the ship sails, do you check to 
see what is left to see if anything has been shut out? 

A If it's a large amount, most times we do, 
yes, sir. 

0 And when you make a record of what has been 
shut out, don't you send a carrier a dock receipt 


showing him what has been shut out? 
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2 A That i -- that I doen't know I mean, the 


3 actual mechanics 7 ‘ie receiving ©°fice, of how they 
4 -- what they do with South African Harine. 
5 Q But you do agree ‘*at as a pier superin- 


6 tendent it is good practice after a ship sails for 


7 the marine terminal operator to advise the ocean 


8 carrier of what has been shut out? 
9 A Well, normally it is requested. 
0 Q - 1£ you lose a box on the pier while it is 
li in your custody, you are going to be responsible for 
12 it, aren't you, if it is stolen from you? 
13. MR. DALEY: That is a legal question, 
144 your Ilonor. 
15 THE NAGISTRATE: Let me put the question 
16 to the cness this way: | 
7 : The 1TO witness testified that they 
18 determine what cargo has been shut out sctely on 
19 the basis of dock receipts returned to them -- I 

am sorry, I will start all over again. 
21 A South African Marine witness testified 
2 that they know what cargo has been shut out and left 
2 hehind on the pier solely by the dock receipts 
2 ep rammed to them by ITO. 


2 Your attorney has asked you wunthes it 
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would not be a better practice to do an actual pier 
inventory as to what was left on the pier. You have 
agreed that it would be. 

We know that when the MORGENSTER sailed in 
March of 1974 there was considerable cargo left on 
the pier. That cargo at that point remained in your 
custody. 

Why, if it is a better practice, then, did 
you not do a pier inventory as to what cargo had been 
shut out of the MORGENSTER? 

TUE WITNESS: Well, I don't know whether 
there was a pier inventory on the MORGENSTER 
definitely. I personally don't know. 

Tilli MAGISTRATE: You think it would be a 
good idea, but you don't know whether it was done? 

THE WITNESS: I don't remember, sir. 

THE MAGISTRATE: Do you have any documents 
that could tell you? 

THE WITNESS: No, sir, I have no documents. 


THE MAGISTRATE: Have I covered the point 


‘you were getting at, Mr. DeNrchis? 


HR. DE ORCIUS: Yes, sir. 


THE MAGISTRATE: Are you through with this 


witness? 
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MR. DE ORCHIS: Yes, I am, your Honor. 
MR. DALEY: I just have one further 
question. 
REDIRECT EXAMINATION 
BY MR. DALEY : 

Q On the first dock receipt or tally by the 
MORGENSTER which has been marked as Third Party 
Defendant's Exhibit Hl, the dock receipt Number 207, 
do you have any trouble reading that number? Is 
there a number there? 

A Yes, sir. 

a) What is the number? 


A 207/12. 


Q And that is the dock receipt number? 
A Yes, sir. 
a) And is there a number of cases that they 


are talking about or whatever? 
A There is one piece. 
0 Okay. Ome picce. 
Do you have any trouble reading that number? 
A No, sir. , 
9) Okay. Even a steamship carrier could read 
that number and understand that it means one? 


A Yes, sir. 
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MR. DALEY: That's all I have. > 
THE MAGISTRATE: All right. You are 
excused. 
(Witness excused.) 
THE MAGISTRATE: Next witness. 
J GUN FRANCIS FLY NG, called 
as a witness by the third party defendant, 
being first duly sworm, testified as follows: 
DIRECT EXAMINATION 


BY MIR. MULROY: 


Q By whom are you employed, lr. Flynn? 


— By International Terminal Operating Company. 
Q And what is your job with them? 

A Receiving clerk. 

Q Where do you work, what pier? 

A Ze 

Q And what is your job as a receiving clerk? 
A Well, to compile all the tonnages for the 


day, answer the phone with different inquiries that 
may come in when they can bring on cargo, when they 
can hold on the picr, et cetera. 

0 You are familiar with the receiving and 
loading and ITO practices; is that right? 


A Yes, I am. 


J 3708 


-cch Flynn-direct 264 

7 
2 Q Are you familiar with their tally procedures? 
3 A Yes. I have a working knowledge. I'm not 


4 involved, but -- 


5 0 I show you a document, as a matter of fact, 
6 | am poing to show you several documents which have 
7 been marked, all dock receipts, different forms. 
8 Here is Plaintiff's Exhibit Number 4 in 
evidence. This is the shipment that is involved in 
10 this lawsuit, Mr. Flynn. 
11 (ilanding.) 
12 No you have any personal familiarity with 
13 that shipment? Do you have any personal knowledge 
14 about it? 

A Well, can I just go on and talk and then be 


interrupted, I mean, to explain it, because I have 


7 heard -- 

18 0 I have no objections if my adversary doesn't 
19 object. 

2 A What happened here is the truck come in 


21 with 12 pieces. 
me You people have all said the crate was 
2 larger so that was taken down the pier by one 

% machine. The 11 cartons on one or three pallets, 
) 


as you said, were taken down by another machine. 
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They became separated. 

The one crate went on the MORGENSTER, which 
has been established by the planning clerk. But the 
information I got, everything was gone. There was no 
notification to be shut out because this never was 
shut out. 

0) As far as you were concerned, it was all 
supposed to go on the MORGENSTER and you had received 
no knowledge of anything otherwise; is that correct? 

A Until a week later this was gone on the 
MORGENSTER according to my records. 

Q Do you remember receiving a request wit* 
repard to shipments which partially went on the 
MORCENSTER and partially went on the NEDERBURG that 
you were supposed to make a certain compilation of 


dock receipts and send them over to South African 


18 Marine, something like this? 


(landing. ) 
A Right. 
a) Do you remember that you were suppose. 


do that? 
A Well, I used to do it, but now they have a 
new procedure where -- 


9) At that time do you remember that you sent 
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over dock receipts on this? 

A Yes. 

0 Would you tell the Court why you did not 
send over a dock receipt on the MORGENSTER? 

A Because it wasn't shut out. 

Q It was not shut out? 

A Nohow. 

8) When did you first learn that the entire 12 
items listed on that dock receipt did not go forward 
on the MORGENSTER? 

A When they started loading the NEDERBURG and 
found this behind the pile. 

a) What did they find behind the pile? 

A The 11 cartons or whatever, 11 pieces. 

0 Who found the 11 pieces; the name of the 
man that found it? 

You are testifying from personal knowledge, 
you are not testifying from documents? 


A No, no. Richard Reese is the location man. 


le come up and told me the 11 was still on the pier. 


Q And this was the first time that you had any. 
knowledge that those 11 were on the pier; is that: 
right? 


A Correct. 
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9 In connection with the pallets, do you know, 
based on the dimensions that you heard here today of 
the size of the crate and the cartons, if these 
cartons would, in the normal course of your handling, 
have been placed on pallets or not placed on pallets? 

A Everything is on pallets, but huge items. 
They have to be. There is no way to move them. 

9) And you mean by Hli-Lo's? 

A Ripht. 

9) On the basis of it all being on pallets, 
you don't know how many pallets it was on? You know 
there were 11 cartons on pallets, but you don't know 
how manv pallets; is that right? 

A I didn't see them phys: cally. 

9) If I were to show you three hatch tallies 
on the NEDERBURG indicating five cartons went in the 
Number 3 lower hold aft and that four went in 
Number 5 upper tweendeck -- 

MR. DE ORCHIS: Wait -- 

IN. MULROY: Wait until I finish. 

MR. DE ORCHIS: My objection goes to the 
question, not the answer. 


Q -- and two show Number 4 lower tweendeck 


in the caption of the hatch, would you explain to the 
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Court what the minimum number of pallets on which 


these would have to be placed in order to be stowed 


in three different parts of the ship. 


A It would have to be three pallets. 


THE MAGISTRATE: 
MR. DE ORCHIS: 


was that it was leading. 


Hold it. 


My objection to the question 


In fact, mv friend was reading the tallies 


to the witness because they are unreadab le. 


MR. MULROY: I withdraw the question. 


Q Will you look at the three tallies and tell 


the Court, in connection with the dock receipt I 


showed vou, will you tell 


the Court the minimum 


number of pallets that it would be necessary for this 


cargo to be stowed on in order for those facts -- 


A Mbviously it would have to be three. 
a) And you say obviously because - - 
A They are broken -- there are three different 


distributions. Ome pallet -- they wouldn't take four 


off and send it to another place and take five off 


and send it to another, and take two off. 


MR. MULROY: At this point, your Honor, in 


order to clarify this question, since actually it 


was raised by the Court, it was testified to earlier 
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by the gentleman from South African Marine that South 
African Marine made the handwritten notation on their 
form of the dock receipt, and the particular language 
used is “Antony will advise, Antony said he only had 
stowage for" and then there is a number 11 and it is 
bracketed, "2 - 4 tweendeck, 4 - 5, 5 - 3 lower hold." 

So it was South African Narine that deter- 
mined where those 11 packages were stowed and it was 
testified to that this information was put on by 
South African Marine and it only appears on their 
copy of the dock receipt. 

THU MAGISTRATE: What does that have to do 
with where the crate went to? 

MR. MULROY: Your Honor, I am clarifying 
where the 11 went to, the fact that it wasn't shut out. 

TILE MAGISTRATE: Wasn't shut out? 

MR. MULROY: The 11 were not deliberately 
shut out as a result of a cutoff of loading of the 
MORGENSTER cargo. 

This witness has just testified that what 
happened was ITO had instructions to load the 12 
packages on the MORGENSTER. As far as ITO knew at 
that time, they did load the 12 packages on the 


MORGENSTER. 
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They omitted to load the 12, they only 
loaded the one crate, which is involved in this 
lawsuit. 

THE MAGISTRATE: You are making, then, a 
distinction between shut out, it being an intentional 
omission of cargo and leaving behind accidentally? 

MR. MULROY: That's correct. 

THE MAGISTPATE: I didn't understand your a 
terminology. 

MR. MULROY: The impression was that there 
was deliberately a shut out of cargo, and the question 
was what cargo was deliberately shut out, and it was 
suggested that this cargo was not on that list. 

This has been brought out by Mr. Catania 
that this cargo was not on his list because it was 
shut out. 

THE MAGISTRATE: The witness actually 
testified that it was all shut out and he knew it 
was shut out because ITN sent him a dock receipt 
with a pile under the heading of “Shut Out Cargo." 

This witness has now testified that that 
is not sc. that they didn't send anything peunis 


they thought. they loaded everything, and it was only 


subsequently that they came across the 11 cartons 
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which hadn't been loaded. 

MR. MULROY: That's correct, your lIlonor. 

THE MAGISTRATE: I will say, therefore, 
there is a very distinct factual enue between 
the two witnesses' testimony. 

How do you see the handwriting on the 
South African !farine copy of the dock receipt as 
bearing on that dispute? 

MR. MULROY: The writing on the South 
African Marine bears on the authenticity and 
credibility of the three hatch tallies that were 
attacked, 

I heard no attack on the tally indicating 
that the one crate involved in this lawsuit went on 
the NORGENSTER. 

THE MAGISTRATE: I think you have it 
backward, 

Nohody attacked the three tallies that are 
signed and concern the NEDERBURG; everybody accepted 
those as being accurate. They were attacked only to 
the extent that it was assumed that all the cartons 
had been placed on a single pallet, since it is 
apparent they went aboard in three drafts. But the 


accuracy of what went aboard and where it went aboard 
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has not been questioned as to the signed NEDERBURG 
tallies. 

It is the unsigned MORGENSTER tally which 
is placed in suspect both because it doesn't 
accurately -- it doesn't tally up with what is shown 
in the hatch plan and hecause there was no split 
shipment dock receipt sent forward and because it 
describes the crate, which it must have been if it 
was only one, as being parts when, in fact, it was 
a generator. 

MR. MULROY: This witness has testified 
there was no split shinment dock receipt because ITO 
understood that they had all gone forward. 

TIE MAGISTRATE: I understand that. There 
is a very definite distinction in fact between what 
he has testified to and what I think was Captain 
Palmer -- no. Was it Captain Palmer? -- tr. Minutello 
testified to as to what they received in a documentary 
sense from ITO, 

NR. MILROY: That's right. And this is the 
pentleman that he testified sent the dock receipts up _ 
as to why they were the way they were. 

THR MAGISTRATE: Yes. And he said he 


couldn't have made up the list of shut out cargo 
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on the first ship, the HMORGENSTER, had he not received. 
that dock receipt in the pile of dock receipts from 
Mr. Flynn. 
BY *MR, MULROY: 
) Do you know of any actions on the part of 
ITO that would have indicated to South African Marine 
that the shipment did not go forward on the MORGENSTER? 
A Well, I can only quote this fellow who is a 
location man, Richard Reese. 

In any instance where anything is left 
behind, he calls them. Now, you would have to ask 
him if he called them on this. lle was the one that 
found them and told me about the 11. 

Q Reese told you that he found the 11? 

A Yes. 

Q And he understeod the other went forward; 
is that right? 

A Yes. 

MR. MULROY: I have no further questions, 
your flonor. 

THE MAGISTRATE: Cross-cxamination. 

(Pause .) 

TUE MAGISTRATE: I have a ques tion, 


Let me show you Exhibit G, which is a list 
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of cargo shut out from the MORGENSTER to be loaded on 


the NEDERBURG. 

You will see it is quite long, many pages. 
But in the middle of it, under dock receipt Number 207, 
is the Copeland shipment of 12 packages. 

os explain if you did not send the dock 
receipt back to South African Marine -- 

TIE WITNESS: May I ask who prepared this? 

7 MAGISTRATE: Mr. Minutello, I believe, 
prepared it. 

TIE WITNESS: That proves nothing to me. 
iin sorry, I'm answering you honestly. This means 
nothing to me. 

THE MAGISTRATE: Look at the other cargo 
both immediately before and immediately after it. 
Copeland doesn't appear to be a last-minute addition 
called in when something was found on the pier. 

THE WITNESS: But couldn't this be prepared 
after the fact? 

THE MAGISTRATE : No question it was 
prenared after the MORGENSTEX sailed, but -- 

THE WITNESS: No. That's when we discovered 
it -- no, no, I beg your pardon, when the NEDERBURG 


came in, which would be when all of this would be 
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gone into. 

I don't see how this could go on there. 
Neither the South African Marine Lsne nor any of 
their representatives listed this to be shut out. 


It was not turned in as being shut out by our man 


that took the pier. Ile discovered it when they 


loaded the next shin accidentally. 

THE MAGISTRATE: They say that it was so 
turned in and that's how they prepared this. 

THE WITNESS: I would like to know by whom. 

TIE MAGISTRATE: Is there any possibility 
that this exhibit represents an actual dock survey oT 
inventory of what was left on the pier after the 
MORGENSTER sailed? 

THE WITNESS: No, because I don't recognize 
it. It is none of the people that would deal with me. 

This has been prepared by the steamship 
company, not by anyone on the pier. 

THE MAGISTRATE: What would they have 
prepared it from? 

TIE WITNESS: I don't know. You would 
have to ask them. 

THE MAGISTRATE: Do you normally send them 


dock receipts of shut out cargo? 
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THE WITNESS: Yes. | 

THE MAGISTRATE: Did you do so when the 
MORGENSTER left? 

TIE WITNESS: We have to go back to this 
Reese again. You see, I thought this was his 
preparation. 

TI MAGISTRATE: Reese was doing that at 
the time, not you? 

TIN WITNESS: Well, he went around and he 
prepared something similar to this, mimeographed it 
and sent it in. 

TH; MAGISTRATE: In March of 1974, who was 
telling South African Marine about shut out cargo, 
your or Reese? 

THE WITNESS: Reese. 

TIE MAGISTRATE: And you don't know whether 
or not he sent them -- you say he didn't send them a 
dock receipt on the Copeland cargo because he only 
discovered it later on; is that correct? 

TUR WITNESS: Correct. 

TIE MAGISTRATE: Did he send them dock 


receipts for these literally hundreds of other items 


listed here? 


THE WITNESS: Actually, we don't send them 
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receipts, we just notify them. 
TIIE MAGISTRATE: How do you notify them? 
THE WITNESS: Either by phone or by listing. 
In this case it would have to be listed. 
Unfortunately, nobody hothered -- it is 
similar to this. 
THE MAGISTRATE: You would make up a hand- 
written list like that? 
TIE WITNESS: Yes. It is the best I can 
describe, it would be like this, but this is not it. 
THE MAGISTRATE: You weren't here when 
‘tr, Minutello testified. 


lle testified that he never got a list, all 


15 he pot was an envelope which fh ce a legend on it 


7 


"Shut Qut Cargo" and inside had all the dock receipts. 
Did you ever do it that way, send dock 
receipts rather than make up a list? 


THE WITNESS: There was a time when we let 


9 them use ours. 


I don't know if this is the time now. I 
don't want to commit myself. But there was a time 
we would send our receipts inasmuch as they had 
their copies. But that is long since past. We are 


not supposed to give our copies up. 
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TIE MAGISTRATE: When did you stop? 

THE WITNESS: There I would have to go back 
and look. 

THE MAGISTRATE: Was it before or after 


Mr. Reese took over that function? 


TIE WITNESS: Before. That's why he took 
the function over, so we wouldn't have to give up our 
receipts, which was the only proof that we had of 
any thing. 

TIF MAGISTRATE: When did tir. Reese take 
over this function from you? 

THE WITNESS: 1 suggest you ask him.- 

TUE MAGISTRATE: Do you remember? What year 
was it? 

THE WITNESS: Well, let's put it this way, 
he was doing it when this happened because he was the 


one telling me he found the 11, so if he had to come 
and tell me he found the 11, then he was already 
handling it or he wouldn't have come to me to say 
the 11 were on the pier, so it was obvious he was 
doing it. 

Yes, he was doing it then. 


TIE MAGISTRATE: lie was doing it then at 


least as of March 15th? 
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THE WITNESS: I didn't know about the 11 
being out. If he wasn't doing it -- 

TIT: MAGISTRATE: Is Mr. Reese going to be 
a witness come Tuesday? 

“ur. “MULROY: 1 first heard Mr. Reese's name 
in Court today, not on the phone, so we will arrange 
to brine “fr. Reesc. 

THE MAGISTRATE: We gradually scem to be 
workine our way down to witnesses who know something 
whout it. 

‘'R, MULROY: Quite accidentally, we are 
eettine neople who have first-hand knowledge. 

THE “SAGISTRATE: ALL tight. Any further 
auestions of this witness? 

CROSS-EXAMINATION — 
SY °R. NE ORCUS: 

0 I was going to say, Mr. Flynn, that really 
all you know is what Mr. Peese told you. 

A Not necessarily. in this case I know he 


found me 11. 


ta) Do you run a pretty tipht ship on that pier? 
A What do you mean by tight ship? 
0 Do you rm a pier that is well-run, 


accurately run? 
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A Yes. But when they are working two shifts 
within a week of each other loaded with cargo, any- 
thing can happen. Everybody has overlooked that, the 
volume of work. 

8) 1 was going to forgive you when you told me 


you found one nallet loaded with cargo hiding another 


load. 
A | didn't say one pallet. 
8) I know. But now your lawyer tells me you 


lost three nallets of cargo behind other cargo. 

You are saying these packages are on three 
different careoes, right? 

A This is the truck, four pallets. The same 
machine driver doesn't take the cargo away. 

Your three pallets of 11 pieces could very 
well have been stacked and taken in one move and put 
here and another machine come along ané took the case 
and put it there, and with the volume of business, 
this got boxed in by more cargo, this made the ship, 
your one piece, excuse me, this pot blocked in and 
when you got it -- 

a I thought you put labels on cargo so you 
know where it is. 


A If it is blecked, the label won't help 
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much, will it? 
So there are times when cargo could be on a 
pier and it might he blocked out of view. 

A “any times. 

) So when these 11 cases were found on the 
pier, it is possible the twelfth one was blocked out 
of view somewhere? 

A No. We had already been told the 12 -- or 
one of the 12 had been loaded on the pier, on the 
shin. 

9) Who told von that? 

A They have proof. They have it in the hatch, 


the hatch list. 


0 What proof was that? 

A They had it. I don't know if these papers -- 
() Who is “they”? 

A The plan clerk. 

a) The lawyers? 


A The plan clerk. 


) The plan clerk told you that? 
A The first time this come up. 
a) ie told you that one was loaded on the ship? 


A On the MORGENSTER, right. 


a) And then the plan clerk would have put it 
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g on his plan, wouldn't he? 


3 A I understood it was on the plan. ’ 
4 Q But it is not on the plan. 
5 A Now, 1 don't know. I understood it was. 


6 There is a tally that shows that it went on. 


7 0 The location man, he is supposed to know 


8 where stuff is on the pier? 

9 A Yes, but not for the purposes of loading. 

10 a) After a ship sails, who goes around to check 
1 what is left behind? 

12 A The location man. 

13 fa) And when the location nan finds some caro 
144 has been left behind, isn't he supposed to notify the 


% «6cnrricr? 


16 A I'm under the understanding that he did. 

17 n That is what "fr. Reese was -- 

18 A {| don't know why in this instance he wouldn't. 
19 0 That is what Mr. Reese was supposed to do, 


# notify the carricr? 


21 A Right. 

22 18) As quickly as possible? : 
2B A Well, 1 don't know the time clement. 

yy} ta) Refore the next ship sailed. 

pe A ile couldn't do that because it wasn't 


J 3892 


1 gtin Flynn-cross 283 


2 disvovered autit they were loading the next ship in 

3 this instance. 

4 ) So then he didn't make a search soon after 
gs the first ship sailed? 

6 \ He did, but he couldn't go through the 

7 careo for ship B. There are tons of cargo there. 

8 So now they start loading B and they find this. Ile 

9 conld never have spotted this. 

10 8) 1 am talking about cargo left behind. 

11 A We established that this was blocked in by 
2 freight for the next ship, so you wouldn't assume 

13 this was left behind, vou assume it is for the ship 


4. they are loadine. 


15 () The superintendent testified -- 
16 A ile wouldn't enter into that. 
17 9) He wouldn't know about that? But the 


18 suncrintendent testified that you got different 
19 locations on the pier for different ships and you 


keep carpo separated by ships. 


21 A Ve do. 

22 i) So vhen the MORGENSTER was finished load- 
2 ing, there should be nothing left in the MARGENSTER 
a area, 

25 A Correct, not if it's mixed up with the 
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the MORGENSTER is gone. Now we go and load the 
NEDERBURG and lo and behold we find the 11 that 
should have gone on the MORGENSTER. 

0 The MORGENSTER cargo which is mixed up -- 

This happens regularly. This isn't a rare 

instance. I mean, I am not going to -- 

0 All right. 

A I nean, it is very possible for it. I mean, 
you pot to go by the machine drivers are the final 
thing. They can't come and testify. They are told 
to nut this here. 50 if they stop and get coffee and 
drop it off here and the next puv goes to door sn, it 
goes with hin. 

Let's face it. I mean, you can't control 


it. There is supervision, they are told to put it G8 


such and such a door, but it is very casy for some- 


thine to po astray. 

THE MAGISTRATE: Mr. Flynn, one thing I 
don't understand is the number of vallets, used for 
the cartons. 

| Wie are told that the covtons were 
approximateiy two foot by two foot by three foot, 


and that they weighed a couple of hundred pounds 
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apiece. 

low many pallets would it normally take to 
take ll cartons of that description? 


Tin WITNESS: Well, it depends on the size 
of the carton. 

TH MAGLSTRATE* Two foot by two foot by 
three foot. 

THE WETNESS: You wouldn't fo more than two 
high. Uf they were two foot, you can only go four 
foot high. ‘That would be the height of it. 

THE MAGISTRATE: A pallet is about how big, 
six foot by nine foot? 

HE SLTMESS: Not nine foot. It is six 
foot by sonething, but | don't think it is nine foot. 
1 mean, that I don't know. That's out of my area. 

‘@. PALEY: —! think it is six by four, 
your llonor. 

THE WITNESS: Nine is definitely out of 
order. 

YH MAGISTRATE : Then that is 24 square 
fect. 3 
two by three is six square fect. 

You could put, with a two level, you could 


put cipht on one pallet. 
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Why did it take three pallets for 11? 

THE WITNESS: Okay. Can we take another 
point? 

Let us assume they did what you said and 
in doing that they dropped two cartons off, they 
would put it on -- no, anything is possibile. I am 
giving vou an alternative. 

Let's assume they put the cight on and in 
doing so they knocked two off on one side and four 
on the other. They would put them on two other 
pallets. That could be it. 

1 don't even know the numbers. That's a 
nossibility. 

I mean, it being on three pallets doesn't 
signify anything is wrong. 

THE MAGISTRATE: They went aboard in drafts 
of five, three and two. 

"IR. DALEY: Five, four and two, your lIlonor. 

THE MAGISTRATE: Yes. 

THE WITNESS: Let's say they put them all 
on one vallet and they fell off. 

1 don't know that this happened. 1 say 
that it is possible. 


THE MAGISTRATE: All right. 
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2 Anything further, gentlemen? 
3 "IR, KOCHENDORFER: No. 


4 BY PR, DE ORCIIS: 
5 9) )o you know the date that Ree.e reported to 
6 vou that he found these 11 cartons? 
7 A It would be the first or the second day 
8 that the following ship was loading, whatever the 
9 date was. When they started to load the next ship 
10 he found them. 
il I nean, 1 don't know the dates, but it can 
12 he -- that's when they discovered the 11, wher they 
3 vont to load the SEDERBURG, which followed. 
14 () As | understand it now, thev discovered 
15 these 11 missing not because they were looking for 
16 them, but hecnues they were loading the NEDERBURG? 
17 A Correct. 
18 9) And in their search for the shut-outs of 
19 the “IORGENSTER, they never found them? 
20 A Well now, as they shut out the MORGENSTER 
21 they put this cargo by itsclf, whatever they shut out. 
They had to account for it. 
Nobodv was lookinp for these 11 hecause 


thev weren't shut out, so for all intents and 


ys 8 & 


purnoses they had pone on the ship. 
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2 {) liew could they go on the ship, youhsve a 
3 ; tally for only one? 

4 A Now we are going back. This doesn't come 


5 «ome. 1 have nothing to do with this. 

6 : As tar as I know, 1 pot 12 pieces, they were 
7 received, they are no lonper on the pier, the only 

8 assumption is they went on the shin. This is me now. 
9 There are other peopte involved. 

10 Nou, when a man cones up to me and said, 
un "T found 11 in the wrone, place," it has no bearing 

42 on the shut-out. A shut-out, the steamsh p comp..ily 
12 savs re don't want these 11 to go. At times we even 
4 ao into Ship co CEY to yet a piece out. It is 

15 deliberately held ouc for a reason. ‘these were not 
16 involved at #11. 

17 ae As a receiving clerk, you worked in an 

1 office on a pier, the rece‘ ving office? 

eA Gerrect: 

20 Q , You are not out there counting stuff on the 


21 nicer or looking for it? 


22 A No. 

2B oe HAGISTRATE: Okay, ''r. Flynn, you are 
% excused. 

25 (Witness excused.) 
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THE NAGISTRATE : We are concluded for the 
day and we will resume at 9 a.m, on Tuesday. We are 
yoing to run no later than 11 a.m., so let us make 
our plans accordingly. 

MR. MULROY: Can we put onc more question 
to this witness on the record? 

THE MAGISTRATE: All right. 

PU ed as PRAM Ee Ld PLY tN, resumed. 
REDIRECT EXAMTPNATION | 
RY TR. DALEY: 

8) Hr. Flynn, if have is a tally conducted by 
somebody in the employ of ITO for March 22, 1974, 
would it be fair to assume that it was on March 22, 
1974 or before March 22, 1974 that this shipment was 
found hy your location man? 

A What does that particular date signify? I 
mean, the dates right now are not clear in my mind. 

0 I am just asking you a question. 

1f; in tact, you wane notified -- supposing 
the MEDERBURG started loading on March 22, 1974. 

A Yes. 

9) If you have a hatch tally that tallies some 
of this shipment and the hatch tally states March 22, 


1974, wouldn't your *: cation man have to have 
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eegeee 


9 «discovered that on or uefore March 22, 1974? 


3 A That's when he discovered it, when they 


—" 


4 started to load, at some point when the ship began 
gs to load. 

6 0 So if it is ‘iarch 22nd ere loading this 
q ship dock receipt, he should have known it by then, 
8 right? 

9 A Yes. 

10 THE MAGISTRATE: Sec vou Tuesday morning. 


11 (Adjourned to Tuesday, Marc 23, 1770, 


12 at 9 a.m.) 
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5 BY: JUOUN KOCHENDORFER, ESQ., 
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THE MAGISTRATE: All right, we are 
2 on the third-party defendant's case. Why don't 
21 you call your next witness. 


MR. DALEY: tir. King. 


7 
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WILLIAM JOSEPH KING, called 
as a witness by third-party defendant, being 
first duly sworn by the notary public and 
stating his residence as 144 Rutland Road, 


Hempstead, New York, testified as follows: 


DIRECT EXAMINATION 


BY MR. DALEY: 


Q Mr. King, where are you presently em- 
ployed? 
A 60th Street terminal, ITO, International 


Terminal Operators. 


Q And how long have you been employed 
by ITO? 
A A little better than five years at this 
place. 
| Q At this place, were you employed by 


Ivo before that? 


A I worked for them on another pier for 


a year, a little better. 


Q In March of 1974, were you amployad 
by ITO? 

A Yes, sir. 

Q Where were you employed by IT0? 


A 60th Street terminal. 
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Q And what was your occupation, what was 
your job, at ITO? 

A I am working in the receiving office, 
receiving clerk in there. 

Q And what are the duties of a receiving 
clerk? 

A Receive cargo, sign the receipts, route 
the receipts, extend them. Extend the measure- 
ments, make sure that everything is good. 

Q And you were employed by ITO in the 
receiving department in March of 1974? 

A Yes, sir. 

Q Are you familiar with the procedures followed 
at the pier in relation to delivery receipts? 

A The taking in receipts for cargo? Yes, 
sir. : 

ae’ 2. : Okay. -What are the general procedures 


followed with delivery receipts? 


A Driver comes in, hands us a mass, what- 


ever receipts he has, we look at the ship, port 

of dispatch, put down the appropriate number. re 
looks like it should be special cargo, stamp it 

for the crib, route the receipt, give the driver 


two copies to go outside and work with, checker works 
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with two copies. We keep two copies, One is 
for the driver, one is for the plan clerk. 
Q Well, how many people do receive, ul~ 
timately receive, a copy of this delivery receipt? 
A Well, four, I would say. We keep 
a copy in the receiving office, the steamship com- 
pany gets the original copy, plan gets a copy 
and the truck driver gets a copy. 
Q I see. | 
Now, sir, I show you a document that 
has already been marked in evidence as Nefendant's 
Exhibit E and I ask, sir, is that your copy, or ITO‘s 
copy, of the delivery receipt? 
A This is our copy. 
THE MAGISTRATE: $$ That's Exhibit 5? 


MR. DALEY: That's Defendant's Exhibit E. 


Q Noes this dock receipt identify the 


carrying vessel? 
A Yes, sir. 
Q What is the name on your dock receipt 
of the carrying vessel? 
: A It says Morgenstern, but I believe it's 
Morgenster. 


Q Noes your signature appear on this docu-~ 
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ment? 

A Not on this once. 

Q Does it appear on any of the documents? 

A If I signed it out, it should appear on the 


steamship company's Copy and the truckman'’s copy. 
Q Could I have your copy of the re- 
ceipt? 

I show you what has been marked in 
evidence as Plaintiff's Exhibit No. 4 and I ask 
if you can identify that document. 

A I signed this one out. It's the 
original of this. 
Q It's the original of this. 


I also show you Defendant's Rxhibit B 


and ask if you can -~ 


A I'm sorry. This must be the truck- 
man's. I'm looking at the name. 
Q Okay. 
A This ia the truckman's. 


THE MAGISTRATE: Which is which now? 


THE WITNESS: The one that’s blank on 


the back, sir, is the truckman’s copy. 


THE MAGISTRATE : And that is Exhibit 


MR. DALEY: Plaintiff's Exhibit 4. 
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THE MAGISTRATE: Plaintiff's 4, 
That is the truckman's copy? 
THE WITNESS: Right, sir. 


THE MAGISTRATE : All right. 


THE WITNESS And this here is the 
steamship company's copy. I signed that one too. 
THE MAGISTRATE : And you say this 


is the original? 


THE WITNESS: That's the original. 

MR. DALEY: He just said that that 
is his signature; he didn't say that was the ori- 
ginal. 

THE MAGISTRATE: He testified that 
the shipowner gets the original. This doesn't 
look to be an original to me, it looks to be a 
carbon copy. 

THE WITNESS: Your Honor, may I 
explain something, so I don't cause too much confu- 
sion? The driver comes in, he hands me four 
copies, I'll say I'm the routing clerk. We 
take the four copies, number them, put them in the 
clock. We send him out, 

Now, I assume when they come back in 


I am getting them the same way. It doesn't neces~- 
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sarily mean that. The checker might have pulled 
them apart to put carbon in and then restapled 


them, but when it comes back to me, checker writes 


this way. this is the copy we keep, carbon is 
here. That's why I call this the original 
TIE MAGISTRATE: You say original. 


What you are speaking of is that which has the 
checker's carbon on the back, you call the original. 
THE WITNESS: Right, sir. 

THE MAGISTRATE: Because they get 
the top copy. 
THE WITNESS: That's why I cali it 
hat. 
BY MR. DALEY: 
Q Now, Mr. King, when are these dock 
receipts forwarded to the steamship company? 
A At night, when we're all finished. 
Q Could you review any of those documents 
and see if there is any time stamps on any of 


those documents? 


A Yes, sir. March 18, 1974. 

Q Is that March 18th or March 13th? 
A This is the time it comes in to us. 
Q Is that March 18th or March 13th? 
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A 13th. I'm sorry. I have a little 
problem. 
Q Now, when would you forward the 


steamship copies of these documents? 


A The night of March 13th. 
Q And is this the normal procedure? 
A it is, unless it's an open receipt where 


we wouldn't get all the freight on that one day, 


Q As far as you know, is this anc n 
receipt? 
A No, sir, this was finished. Twelve 


pieces come in. 

Q Now, sir,when you forward a copy to 
the steamship company -~ all right? 

A Yes. 

Q -- does it have the same name of the 
vessel and everything else on it? 

A That's right. 

Q Now, I ask you to compare your file copy 
of the dock receipt, which is Nefendant's Fxhibit E, 
with the copy forwarded supposedly to the steamship 
company, which is Nefendant's Exhibit B, and ask 
you if you can compare those two exhibits? 


A I'll tell you, their copy has got 
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ours still has Morgenster 


Q Are there any other notations on there 


nN Well, all this writing down there is 


not on ours. | 


Q And do you have a 660 on yours? 

A No, I don't know what that is, to be 
saues with you. It could be something the checker 
wrote on it or someone out on the dock. 

Q Okay. 

A What it is, unless it was the location 
on the pier, they go by days, that could have been 
put down on day 66. 

Q Do you keep an exact copy of the dock 


receipt that is forwarded to the steamship company? 


A Yes, this here. 

Q And your copy says "“Morgenster*? 

A Right, sir. 

Q And theirs says "“Nederburg"? 

A Right. 

Q Based on those two documents, who chanyed 


the designation, if you know, from Morgenster to 


Nederburg? 
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A I wouldn't know. 
Q Would it be ITO? 
A No, if we changed it, w ‘1 stamp all 


the copies. 

Q You would stamp all the copies? 

A Right, except maybe the truckman's, if he 
had gone and somebody called up and told us we want 
to change the vessel. It's too late to get the 
truckman's back, but we have the other three copies. 

Q So in other words, if you wre notified 
it was changed to the Nederburg, your dock re~ 
ceipt would also read"Nederburg"? 

A Right, sir. 

Q In March of 1974, was it a custonary 
practice of ITO to send their copy of the dock 


receipt to the steamship carrier 


A No. 
Q Why not? 
A It’s our records. We have to have 


something in the office. 


Q Were there instances when you had trouble 


getting them back? 


A I believe there were, where we lost 


some. 
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Q And it's the only record you have of 
what you received? 

a That's right. 

Q Are you familiar with the term “split 
Prck receipt"? 


A Yes, sir. 


Q Cou .d you explain fur the court what 
a split dock receipt is? 

A Well, a split receipt would be one 
where we finish a ship up and there's been a shut- 
out after the ship has left, they cone back and 
say, "Well, five went on the original vessel, and 
we have 16 on the dock that are going to go on the 
next vessel." That is what we call. split re- 
ceipt. 

MR. DALEY: Could I piease see De- 
fendant’s Exhibit H, I Selieve it is. NO, I'm 
sorry. F. That's it right thers, the yellow 
papers. 

Q I show you the Becanid page of salcuae 
ant's Exhibit F and ask you, is that an example 


of a split dock receipt? 


A This is an example of a split dock re=- 


ceipt, sir. 
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sy Q Did you examine your files to find out 


. +ther or not ITO had a split dock receipt on this 


4 


4 shipment? 


5 A I didn't enol, sir, but I would sniune be 
6 that we have. Because ~~ 
q Q On this shipment? 

8 A If we gave it to this, then it 

9 wouldn't appear on ours. 

10 Q ° I am talking about the ship in suit. 

11 A No, I'm talking about this one. 

2 Q 


Would your file copy then note that 
13 it’s a split shipment? 


“4 A Ii it was split. yes. 


15 Q So as far as vou know, this was not a 
16 split shipment? 


17 A No.sir, this was not a split shipment. 


18 Q In the case of a split shipment, would 
19 To forward another dock receipt to the steamship 


9 carrier? 


ed 


21 A No, sir. 

22 Q They would not? 

PA) A NO. 
24 THE MAGISTRATE: How would you let ‘ : 
25 them know about it? : : 


es 
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THE WITNESS: Well, either by phone 
or a list would be made up and sent over. At 


one time I believe they might have let them look 
at ours to get this here information, but we don’t 
send any more receipts out of the officc. 

Q Based upon your records and your dock 
receipts, is it your opinion that the total -- 
at the time the Morgenster si iled in March of 
1974, is it your opinion that the total jot of 
cargo was on board that ship? 

A As far as we know, yes. 

.MR. DE ORCHIS: Ohjection. There 
is nothing on the dock receipt that shows anything 
was loaded. 

MR. DALEY: This man deals with dock 
receipts all the time, your Honor. 

THE MAGISTRATE: Why don’t you phrase the 
question in terms of what do the dock receipts re- 
flect as to the disposition of the cargo. That, 
of course,does not indicate any more than what the 
dock receipts say, rather than what actually 
occurred. 


BY MR. DALEY: 


Q Okay. What does your dock receipt, 
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Defendant's Exhibit E, reflect in relation to this 
shipment of cargo? 

A That we received 12 pieces for the 
Morgenster going to Durban. Now, as far as we 
were concerned, they were on the vessel. 

Q Now, if a case arose wher2 one -~ Say, 
for example, one case went on the Morgenster, and 
the time they were loading the subsequent vessel 
tney found some more cargo that was supposed to 


be on the Morgenster, would you issue a split dock 


receipt? 

A If we knew about it in time we would, yes. 

Q So it is all a matter of timeliness? 

A Right. 

Q But you would notify the carrier, any- 
way? 

A Right, sir. 

Q I am interested in one other point, 


Mr. King, if you could. 

You stated that you sent a packet of 
dock receipts at the end of each day, is that 
correct? 

A Right, sir. 


Q Ace the dock receipts split up? 
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A In what way, Sir? 
Q Well, if, as far as you know, every- 


thing is going to go on the Morgenster, would the 
dock receipts just be forwarded in the normal course? 
A At night, sir. Maybe I can explain. 
We are receiving freight all day long, 
Morgenster, Nederbury, of wh tever vessel. At 
night, these are all put in am envelope and sent. 
We do not know what in thac pile of receipts is , 


already on that vessel. 


Q You do not know? 

A Not until the finish of the vessel. 
Q Wot until the finish of the vessel? 
A Right. 


THE MAGISTRA’@: When you say “sent 
over," sent over to whom? 
THE WITHLESS: SAF Marine office. 

Q Is there «mi occasion where on one vessel 
you would send over one packet for cargo which is 
supposed to be i°caced aboard, cargo which is split, 
and cargo which is purposely shut out, wou)? you 


send over separate packets? 


A No, sir. 
Q They would aJi be sent together. 
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A Ail sent in the same envelope. 

MR. DALEY: That is all I have right 
now. 

HE MAGISTRATE: Cross examination. 
CROSS EXAMINATION 
BY MR. DE ORCHIS: 

Q Mr. King, take a look at your copy of 

the dock receipt. 

You say that fromlooking at that 
dock receipt you come to the conclusion all 12 pack- 
ages went forward on the Morgenster, is that cor=- 
rect? 

A As far as we knew, yes, Sir. 

Q But there is nothing on that dock re~ 
ceipt to show that any cargo was loaded on the 
Memmnnntiit. is that right? 

A No, sir. ‘ 

Q And if I told you that 11 ef these pack- 
ages in fact were delivered by the Nederbu:g, woul* 
you then agree with me that this dock receipt is 
wrong? 

A No, sir. In a way, it could be wrong. 
This could be a mistake on the part of someone 


out on the pier. 
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Q If 11 packages had gone on the Nederburg 


instead of the Morgenster, would you agree with 
me that somebody on the pier made a mistake? 

A A mistake was made, yes, sir. 

Q And if 12 packages had gone on the Mor=- 
genster, as shown on that dock receipt -- 

A Yes, sir. 

Q -- would you agree with me that your 
osoan ought to have a tally showing 12 packages 
loaded on the Morgenster? 

A If 12 had gone on, and the man had 
pentnrew the 12, ve would have a tally, sir. That 
man is covering three, maybe four different gangs 
at one time. It is impossible for hin to count 
every piece going in. the vessel. It's one 
Man. 

Q : ou mean there is one tallyman=-- © <" 

A There's two men on the ship, one takes 


-the forward end, one takes the aft. 


Q This ship has five hatches? 
A I don’t know how many hatches. I don*t 
know how many gangs... You could have five hatches 


and ten gangs. ~ : 


Q Assuming five hatches, you are going 
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to have two tallymen? 


A That's right. 

Q Trying to keep up with five hatches? 

A That's right. 

Q Is that to save money? 

A I could see where I've had to cover ( 
five ganys by myself. These guys are getting y 
a break. 

Q Who is getting a break? 

A These tallymen that are trying to catch 
this cargo. I had t. cover five and six gangs by 
myself. 

Q That was while working for ITO? 

A No, sir, for other companies. ITC 


has always given, as far as I know, has always 
given us two men on the ship, and I took stowage 
for them for about a year. 

Q But you say that it is possible that 
if a ship has five hatches and they are all being 
worked, that you have only two tallymen trying to 
keep wp with this tallying? 

A Right. 


Q Would that sometimes lead to mistakes 


in tallying? 


: J 4168 
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2 MR. DALEY: Objection, your Honor. 
: 3 This man doesn't prepare tallies, 
Fe 4 MR. DE ORCHIS: I will withdraw the 
5 question. 


Q Mr. King, we are going back now to 
7 March of ‘74. 


8 A Yes. 


« — ser ee lad 
ao 


Q Is your memory about the practices 
10 that were going on in March of '74 really that 


11 clear? 


12 A It's two years ago, sir. But we still 


operate more or less the same way. 
14 Q In March of '74, when the ship was 


finished and had sailed, did you send your copies 


of the dock receipt to the cc.apany? 


17 A We send our copies over every night, 
sir. 
19 Q Every night? 
; 20 A Every night. 
21 Q Your copy of the dock receipt? 
22 A : Their copies. We: keep our copies. 
yA) Q I am not talking about their copies. 
aA A Our copies do not go over, sir. 
3) Q 


In ‘74, you say you did not send your 
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31d 
copies of the dock receipt? 

A I say there may have been cases where 
they were sent over by the head clerk. Ina 
case like this, of a shutout, split receipts were 
sent over. 

Q So if a shipment were shut out, the 
dock receipt wouid be sent over to the company? 

A At one time they sent them over, be- 
cause there wa* so much volume of a shutout at 
would be impossible to handle i+ over the telephone. 

Q All right. 

Do you rememher that a time came when 
you stopped this practice of sending the dock re- 


ceipts over to the company? 


A Yes,sir. 

Q And started to send a list instead? 

A That's right. 

Q And do you remember that that practice 


began with the ship called the Weltereden in April 


of '74? 
A I don't recall just when it started, 
sir. It started because we lost some receipts. 
Q Exactly. It started right after this 


shipment, didn't it? Right after the Nederburg? 
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MR. DALEY: Objection. He says 


oa nt sie 


he dian't know. 
THE MAGISTRATE: Let him look at the 
ecient, Nark it for identification. 

(Sheet headed “Vessel and Port," 
marked Defendant's Exhibit J 
for identification.) 

Q Mr. King, is that an ITO forn? 

A This ig a form we make up in the 
office, sir, to keep a track of our tonnage. 

Q poes that form show what is shut out 
from a shipment? 

A This shows what was shut out of the 


Weltereden for the port of Durban. 


Q And what is the date of that document? 
A I don't believe there is a date on it, 
sir. He's got March. 
I'm sorry. There's no date on here, 
sir. 
Q All right. Do you remember when the 


Weltereden sailed? 


A No, sir. She sailed so many times, If 


wouldn't remember her dates. 


Q Is this document issued in the regular 


course of your business? 
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é MR. DALEY: If you know. 

3 A __ We do not issue this document to 

4 anyone, sir. This is for our office records, 

5 to keep our tonnage reports. 

6 Q Is it a document you prepare in the 

7 regular course of business? 

8 MR. DALEY: I am ‘in to object. 

9 There is no foundation that this witness prepared 
10 this document. 

ll THE COURT: If he knows, he can answer 
ie it. If he doesn't know, he can't answer it. 

13 a Sir, we make up a couple of hundred of 
i these. When we start a ship, we put the vessel 
15 pame here, the port here. We have one sheet 
168=for each port. 

7 Q And you do that -- 

18 A We enter receipts as the, come in by 

19 numerical order, and at the end of the night we 

2 


total them up to find out how much freight and how 
21 much cubic feet we got for the day. 
we THE MAGISTRATE: The question he is 
2 asking you is, do you do this regularly in the 

2% course of your business? ae 
y-5) 


THE WITNESS: Yes-sir. 
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Q Now, if at the time that the Nederburg 
sailed this form was being used, your company would 


have a copy of it, wouldn't they? 


A This here? 
Q Yes. 
A Yes, sir. 
MR. DE ORCHIS: May I call for the 


copy, if you have it. 


MR. NALEY~ I don't have it. 
A Excuse me. Not necessarily wo we 
have a copy of this. This is prepared by the 


‘head clerk or it cculd have been prepared by me. 


I didn't prepare this one, but I might have at 
another tine. We don't necessarily make up 
a copy of this for ourselves, because what we do, when 
we are starting a new ship we run these dock re- 
ceipts out and show them as being from the Welter- 
eden, and then we continue on from there against 
the next vessel, so we are not necessarily going 
to have a copy of this. i doubt very much that 
we do. 

Q If there was cargo shut out from the 
Morgenster, would you have put it on this list? 


A If the Morgenster is involved in the 
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Weltereden, but if it is I would put it on this 


list. 

Q I am not saying on this particular piece 
of paper. 

A Yes, it weld be on there. 

Q Ti.ere would be one for the Morgenster 
similar to this. Now, that is the document I am 


calling for. 


A No, you say this started after the 
Morgenster sailed. We didn't always do this. 
As I said to you before, sir, not to interrupt, 
we used to call in with the dock receipt numbers 
what was left on the pier. 

Q Sometimes you called in? 

A And then it got to the point where 
they sent the receipts over. 

Q All right. And then later on came 
the point where you etarted to make these lists? 

A Right. 

Q Now, my question to you was that you 
testified under oath that you knew that as of the 
time of this case, of the Morgenster, that as of 
that time, you were sending over lists, 


MR. DALEY: Objection. He said he 
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was doing it orally. 

Q You didn't remember? 

A i didn't remember. I said we may have 
sent the receipts. 


Q That's all I want, is your agreenent 


that you don't remember . 


A I said that. 
Q Thank you. 
A This is two years ago. 
MR. DE ORCHIS: Ail right. 
THE MAGISTRATS : Cross examination 


by the plaintiff. 
CROSS EXAMINATION 
BY MR. KOCHENDORFER: 

Q You mentioned earlier that you had four 
copies of the dock receipt. Do you know where 
the fourth copy is? 

A Tha: vould go to the plan clerk, sir, 
ana wher, he is all ‘one after a while, they get 
thrown away. There is nothing on them outside 
what's on the face. 

Q What does the plan clerk do with his 
copy? 


A When the stowage man comes in and gives 
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him stowage, we'll say on this dock receipt four 
going in a certain hatch, in a certain location, 
he takes it and he applies it against the vessel. 
Now, at the end of a period of time, 

he will take so many pieces of cargo in this 
area, and from the weight he gets a tonnage what 
was put in this part of the vessel. 

Q But does he use the dock receipt with 
a particular ship name to match it up with a plan, 
a stowage plan, for a eee vessel? 

A No, he gets one with the ship ane on 
it. 

“ Does he match the dock receipt with a 
particular vessel name with a stowage plan for 


a particular vessel nie? 


A I believe I don't understand. 

Q Poes the plan clerk deal with the stow- 
age plan? 

A That's right. 

0 And does the stowage plan have the name 


of the vessel on it? 
A Yes. 


Q Does he utilize that dock receipt, does 


he look and see Morgenster, does he then get. the 
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plan for the Morgenster and match up the two and 
see that the space is available on the Morgenster? 
A lle has the plan laid out in front of 
him from the start of the vessel. And he is 
_ working with these receipts right from the start 
of the vessel. 
Q Does he transfer any information fron, 
the dock receipt onto the stowage plan? 
| A Just the amount of pieces,sir, and the 
weight, and -- the amount of pieces and the weight. 
That's all he's interested in. The port, the amount 
of pieces and the weight. 

THE MAGISTRATE: As I gather it, he 
is interested solely in distributing total cargo 
weight? 

THR WITNESS: That's it. 

THE MAGISTRATE: Evenly throughout 
the hatches, depending upon port of delivery? 

MME WITNESS: That's right. It's 


very simple. 


Q And is there any place on the dock re- 


ceipt where there is a notation as to the location 


on the pier? 


A. On the front of the receipt, generally it 
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will ie te that, cr the one with the 66 could 
possibly he a location. 

I haven't been outside in about three 
and a half years or so. Not too sure how they 
are marking then up right now. 

Q Do you have a location man on the pier? 

A Yes, sir. 

Q And does he get a copy of the dock 
receipt? 

No, sir. 


How does he know where ‘the cargo is 


That's not his job, sir. His job 
is to lay out bays for certain ports and various 
vessels. 

Q But if he doesn't know what is coming, 
how can he lay it out? 
A You just have to gamble on your own. 


MR. KOCHENDORFER: ‘hank you. 


THE WITNESS >: You could be receiving 


from four @ifferent vessels so you have to lay out 
the wc" accordingly. 
THE MAGISTRATE: Redirest? 


MR. NADLEY : I have no further questions, 
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2 your Honor. 


3 THE MAGISTRATE: You are excused. 

4 THE WITNESS: Thank you, sir. 

5 {witness excused.) 

6 MR. DE ORCHIS: I offer Nefendant's 


7 Exhibit J, which has been marked for i- tification, 

8 in evidence merely as a form used by the terminal 

9 operator to indicate shutout cargo: 

10 : Ma. DALEY: x am going to object to 

11 ‘that, your Honor. There hac been no testimony 

12 te establish when that form came into being whe- 

13 ther in fact it was used on these vessels, there 

14 has been no foundation laid. 

15 Mr. DeOrchis, if he wants to properly 

1% «have it identified, let him subpotna a witness. 

17 MR. DE ORCHIS: I believe it has been 
properly identified. 


THE MAGISTRATE: | Identified but not 


& 


9 %.as to date of preparation. 


21 MR. DE ORCHIS: I have a witness for 
2 «that. 

B THE MAGISTRATE: All right, then hoJd 
~” the exhibit. 

5 MR. DE ORCHIS: Thank you. 
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ANGELO ROBERT SAN TI STI, -called 


as a witness by third-party Gefendant, being 
first duly sworn and stating his residence 


as 248 Pcesident Street, Brooklyr, New York, 


testified as follows 
DIRECT EXAMINATION 


BY MR. DALEY: 


Q Mr. Santis:, where are you presently 
employed? 
A At the Arny Base. in Brooklyn, 58th Street, 
by ITO. 
Q By Im™0. Okay. How long have you 


been employed by ITO? 


A About 11 years. 
Q Were you employed by IT in March ot 
1974? 
A Yes. 


THE MAGISTRATE: 


stipulate, so the record doesn't get confused, that 


the 60th Street pier is at 


3 


Counselor, can we 


the Army Base? 


MR. DALEY: Yes, it is. 


“HE MAGISTRATE : 


witness identified it »y the street pier, rather 


than at the Army Base. 


Because the last 


Does everyone agree 


J snes 
hha32 Santisi-direct 
that it is one and the same? 
MR. KOCHENDORFER: Yes, sir. 
MR. DE ORCHIS: Yes, sir. 
MR. DALEY: Yes, sir. 
EY MR. DALEY: 
Q Okay. What were your duties in March 
of 1974? 
A Well, I am a checker and also used 
as a stowage checker. 
Q What is a stowage checker? What are 
his duties? 
A Mark all these dock receipt numbers 
that go into the ship. 
Q That go into the ship. Where are you 
located when you mark these? 
A Right on the pier in front of the ship. 
Q Right on the pier in front of ’''e ship. 
And how do you yet the dock receipt number and the 
other information? 
A We have hi-lo drivers going into the 
base. They pick up the drafts of cargo, take 
it over by the hatch, and I in turn would go over 


to the drafts and take the dock receipt numbers. 


Q Where would you get that from? Is there 
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a label oa there? 

A Yes, we have a label on the cases. 

Q What does the label state? 

A It shows you the por: on it, and then 
checkers write in the dock receipt number, the .ship 
and the bay that it's going into. 

Q Now, six, Third-Party Nefendant Exhibit 
H, which has already been admitted into evidence, I 
ask you to look at the first page of that document. 

A This ig¢ my handwriting. 

Q Is this your hatch tally check? 

That's right. 


And what vessel is that natch tally 


Morgenster, No. 6 hatch. 

And what was that tally check for? 
3/15/74. 

Is there anything on that. hatch tally 
relates to dock receipt No. 207? 


Yes. I have dock receipt 207 on. 


Q Is «hat on 12 or /12? 


\ 


A -. Well, it means 12 pieces of that dock 


receipt number. 
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Q And how many pieces do you show on that 
dock receipt? | 

A One. 

Q And you performed this tally yourself? 

A Right. 

@) Based upon this document, did that one 
piece go on the Morgenster? 

A Yes. 

Q You have no question in your mind 
that that went akoard the MNorgenster? 

A No, sir. 

Q If it did not go akoard the Morgenster 


and was left on the dock, how would you find out 
if it didn't go on? 

A Well, the hi-lo drivers would notify 
me that they are not taking this cargo in. b age 8 
tell you, they tuke the cargo from the bays, they 
will never bring it back out again; they will , 
leave it right where it is. Fut as a rule, when 
the cargo goes ky the hatch, it goes into the ship. 


re) Yow, if a hielo driver did take it 


away from the side of the ship, woulc he notify 


you? 


A Yes? 
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2 a) Do you also conduct a pier check after ‘ 

3 the vessel sails? 

4 A tot me, Fut the location man does . 

5 that. ; 

6 re) And if there's something remaining : 


7 on the pier, would he notify you? 
8 A No, he notifies the office. 
9 +o iow, if there was a correction on your 
10 tally, who would correct it? 
ll A I would. 
‘?) In other words, if you were notified 
that something aia not go aboard the vessel, you 
14 ~=would cross it out? i: 
A ‘ight. 
16 MR. DALEY: I have no further ques~ 
17 tions. 


THE MAGISTRATE: Cross examination. 


19 MR. DALEY: Iam sorry, your NMonor. 
% He identified this exhibit. I would like to / 
21 . have it -- it's already in evidence, but I think 

I would specifically like to is off this 

one since it is just this witness that's testifying 


to it. ’ 
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in evidence. 
MR. DALEY: Okay, fine, it's all 
in evidence. Thank you. 
CROSS EXAMINATION 
BY MR. DE OPCHIS: 
.@) Mr. Santisi, you are testifying now 


from your memory of what happened in March of 


1974? | 
A Not my memory, from what I put on that | 
paper. 
Q You recognize the writing on the paper 
as yours? | 
A Right. 
0 In a ship like the Morgenster, how many 


tally clerks would you have assiqned to that ship? 


A. here's two of us. 

18) How many hatches did that ship have? 
A Five. 

(9) Would the two tallymen be watching’ 


-the cargo as it was loaded into these five hatches? 


i. More or less, yeS. 


0 Is it possible there might be as many 


as ten gangs on that ship? 


A No. 
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2 9 rive gangs? - 

3 A Could he five, could be six. Some- 
4 times seven. 

5 0 1 show you the exhibit that you were 


6 looking at. What hatch was this cargo put in? 


7 ae No. 6. 
8 Q How many hatches Goe3 the Morgenster 
9 have? 
10 A I don't remember. 
ti o It's five, isn’t it? 
A Vell, there's some with five, some 
with six nehthint. I don't remember offhand 


14 two years ago. 


15 fe) You just said it was five hatches. 
16 A I understand that. Some ships have 
17 six hatches. I just said five, because as & rule 


most of the ships have five hatches. 


19 Q Look at those dock receipts, Mr. San- 
0 tisi. ; | 
a A Yes, I am looking at then. 
22 : 9) The top one is ey : 
y A Right. - 

' 2 Q Now look at the second one. ts it ; 
25 signed by a tallyman? | 
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Yes. 
Look at the third one. 
I have that habit. I don't sign then. 
The fourthone, is it signed by a tallyman? 
Yes, that's the stowagenan. 

Q Vas yours signed? 

A No. As a rule I don't usually sign 
mine because -- I don't know why; I don't sign 
them. 

Q Aren't the tallymen supposed to sign 


their tallies? 


A Vell, this is not what you would call 


a tally that has to ke signed like a dock receipt. 
In other w-rds, if I receive cargo from truck, 
then I sign it; but, more or less, on these here 
I usually don't sign them. 

Q Vhat's the purpose of making up a docu- 
ment you don't sign? 

A There's no purpose, I mean. 

Q Mr. Santisi -- 

A This is going to a plan clerk, sir. 

Q Isn't it the practice in ‘lew York 
harborthat when the clerk, a tallyman, is satisfied 


that cargo has keen loaded, he signs his signature 
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2 as proof that it his been loaded asn't that 
3 the practice in New York harbor? 
4 A Yes, sir, it is. 
5 MR, DE ORCHIS: Thank you. 
6 THE ‘MAGISTRATE: Cross examination 
7 by plaintiff? 
8 MR. KOCHENDORFER: I have no ques- 
9 tions. 
10 THE MAGISTRATE: Mr. Santisi, many 
ll yeur io, mayke almost 30, I worked as a checker 


12 on th? piers in New York, and at that time we employed 
13 one checker per saben heing worked, and the checker 
14 checked cargo ky standing next to the hatch 
15 coaming and counting the cargo as it actually went 
16 aboard. From your description you make your 
17 check on the pier as the cargo was removed from 
18 the kay and put on the stringniecc. 
19 TUE WITHDESS: Right. 
20 THE MAGISTRATE: | How long is that 
21 a common practice now in the Port of New York? 
THE VITNESS: Yes, it is. 


22 

23 TI: MAGISTRATE: For how long has 

%” that keen the common way of checking cargo aboard.?' 
25 


THE VITNESS: I would say a good 
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2 25 years that I know of that they take cargo from 


3 the bays and put them on the piers ky the hatches. 


THE MAGISTRATE : I quess as a checker 


I go hack further than you do. 


oy T would also say it's rather apparent 


7 that having a checker per hatch. you are going 


8 to have greater accuracy than having two men 

9 covering five hatches. You agree to that? 
10 : THE WITNESS: Yes, sir. 

ll TIE MAGISTRATE: And particularly 


12 gince by having a checker per hatch he can observe 

13 the cargo as it ne taken in ky the hook rather 

14 than as it is moved to the stringqpiece hy the hi-los? 
15 ; TNE WITNESS: Right. 

16 THLE MAGISTRATE: Because, as you 

7 described it, there is always the possibility 

18 of cargo keing taken out hy a hi-lo from the kay 

19 and then never actually hoisted aboard, but when 

20 that happens they are supposed to tell you, al- 

91 thou they took it out of the hay thev had to 

2 #8 return it? i 

23 THE WITNESS: Right. Vell, your 
' 2A Honor, On our pier, on our pier they never put 
2 


it back; they always leave it. They leave it 
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sitting out there. I'mean, like usually they 
wouldn't take this cargo away from the hatch and 
put it back into the hav. 

THY MAGISTRATE : What would they 
do with it? 

THE VITNESS: They would notify us, 
and maybe another gang would take it and put it 
in another hatch; but as a rule it usually goes 
all the time -- "it goes into the same hatch. 

THE MAGISTRATE: Rhxtremely unusual 
for cargo to be moved out of the bay and not loaded? 

THE VITNESS: Right. 

TI MAGISTRATE: On this document, 
which is Exhibit H,- -Third-Party's 1 pene to this 
entry for dock receipt 207 there is a word written 


that seems to ke "Parts." 


THE WITNESS: That -- 
TIE MAGISTRATE: Nid you write that? 


THE WITNESS: No, this is after we 
-are finished with this, I aive this in to the 
plan clerk. The plan clerk takes the dock re- 
ceipt number, he takes the rate and he marks 
commodity on os tally. 


THE MAGISTRATE: This is not your 
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handwriting, the word "parte"? 


THE WITNESS: No. 


acini & 


THE MAGISTRATE: So you don’t know 
if in fact that box contained parts or something 
else? 

THE WITNESS: I wouldn't know. 


THE MAGISTRATE: Who put this red 


mark here in ink, do you know? 


THE WITNESS: I have no idea. 

THE MAGISTRATE : All you did was indi- 
cate that one piece from dock receipt 207 out of 
of the 1? total pieces ws moved out of the bay 
for loading into -~ 

THE WITNESS: No.6 hatch. 

THE, MAGISTRATE: Where does it say 
No. 6? 

I see. ‘I'm sorry. No. 6 hatch. 
The upp2r tween deck, forward wings and square. 

Any further questions, gentlemen? 

MR. NALEY: Yes,I have a few, your 


Honor. 
REDIRECT EXAMINATION 


BY MR. DALEY: 


Q Is this document or the document that 
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you said is in your handwriting, this document, 


more properly identified as a dock receipt or tally? 


A A tally. 
Q It is a tally? 
A Right, it's a tally of the cargo going 


into the hatches. 

Q Do you know how many hatches were work- 
ing on March 15, 1974? 

rN I have no idea. 

Q Is it possible that only one hatch was workin: 
on March 15, 1974? 

A Possible. I have no idea. 

Q And it is also possible that you were 
the only hatch checker employed on that date for 
hatch No. 6? 

A It could be possible. We have hee 
maybe one or two gangs. working and I would be only 
taking care of one gang. 

Q And it is your testimony here today ~~ 
well, when did you prepare this document? Was 
it on the 15th? 

A On the 15th. The day wine I put the 


date on, that's the date I put the cargo into the 


ship. 


J 4608 
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Q That is the date you put the cargo into 


the ship? 
A Yes. 
Q Thank. you. 
No further questions. 
THE MAGISTRATE: You are excused, 
Mr. Santisi. 
(Witness excused.) 
THE MAGISTRATE: Next witness. 
RICHARD ds RIES, called as a 
witness by third-party defendant, being first 
duly sworn and stating his residence as 7922 
1lth Avenue, Brooklyn, testified as follows: 
DIRECT EXAMINATION 
BY MR. DALEY. 
Q Mr. Ries, where are you presently em- 
ployed? 
A Army Base, 60th Street pier. 
Q By whom? 
ITO. 


And how long have you been in the employ 


About four years. 


Were you in the employ of ITO in March 
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of 1974? 
A 
Q 
A 


Q 


man? 
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Yes. 
Was it at the same pier? 


Yes. 


What wereyour duties in March of 1974? 
I was a location man. 


And what are the duties of a location 


To lay out the pier and keep the hatch 


doors open :for the ships, release cargo. 


Q 


You actually position cargo inside a 


shed or something else like that? 


A 


pier. 


That's what I mean by laying out the 


When you lay out a pier you lay out the 


doors for the cargo. 


Q 


Are you familiar with the shed set-up at the 6 


60th Street pier? 


A 


Q 


Yes. 


Could you basically tell us how the 


shed is set up? 


A 


Q 


by vessel or by port? 


A 


leetiadiniibnaniaaall 
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The feet, I don't know how many feet. 
I don't mean in feet. Is it set up 
Or how is it set up? 


Well, on the south inner berth we put 
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the ships. And on the north side of the pier 


we put mostly the cargo from the beginning of the 


pier down to the end. And we also go on the 
south outer, where the new vessel comes in. De- 
pends upon how much cargo you have and how many 
ships you're laying out for. a 

Q Is it set up by ship or by port or, 
you know, specifically -- 
| A Ship and port. You can receive for 


two and three ships. 


Q Okav. So it's laid out by ship and 
port? 

A Right. 

Q Were you location man during March of 


1974 when the Morgenster and the Nederburg loaded 


at the Army Base pier? 
A Yes, sir. 


Q Sir, I show you a document and ask if you 


can identify that document. 


A These are my papers. 
Q These are your papers? 
A Yes. 
Q And what are they? 
THE MAGISTRATE: I think you should 
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mark that for identification. 


MR. DALEY: Mark it for identification, 


your Honor. 


(Document consisting of seven 
pages, headed “Moryenster" and 
dated 3/14/74, marked Third- 

Party Defendant Exhibit I for a 
identification. ) 
MR. DE ORCHIS: No objection, your 
Honor. 
Are you offering it in evidence? 
MR. DALEY: Yes, I an. 
THE MAGISTRATE: I take it this is 


the shed layout as of March, 1974. 
MR. DALEY: No, this specifically re- 
fers to the Morgenster. It's various documents 


that just refer to the Morgenster. 


THE MAGISTRATE ; Morgenster alone? 

MR. DALEY: That's right. 

MR. KOCHENDORFER: I have no objection. 
THE MAGISTRATE: Mark it in evidence. 


(Third-Party Defendant Exhibit I 
Was received in evidence.) 


BY MR. DALEY: 


Q Mr. Ries, you identified these as your 


documents? 


& 
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2 A Right. 
3 Q Could you please tell us what the first 


4 page of Third-Party Defendant Exhibit I is? 

5 A The first page here is the layout of all the 
7s cargo laid out in bays. In other words, you go 

7 + «by the ports and the bays we put the ports in. 

8 Q Could you tell us what the second page 

9 of Third-Party Defendant Exhibit I is? 

10 A This is from Safmarine, telling us 

11 what cargoes to hold, to hold on dock, b7c use the 

12 ship was tight, they couidn't fit this cargo in, 


13 so they give us what we could find. 


14 Q Is the third page the same? 

15 A This is the same. 

16 Q Now, if you could just hold it right 
17 ~=6there. Pages 2 and 3, pages 2 and 3 of your 


18 documentation, is there any notation there regard- 


: 19 ing dock receipt No. 207? 
20 A No. 
21 Q Now, where do you get these instructions 


to hold dock? Who gives them to you? 


A Well, it depends. Now, either Captain 


22 

2 

2% Palmer could issue them to you, make a list up, 
B 


or there would be someone from the freight depart- 
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ment, Safmarine's freight department, that's who 
we deal with. And, as I say, it could be one 


of the men they send down. 


Q Okay. Now, with relation to pages 
2 and 3 
A That's these two. 
Q -- these are your instructions to hold? 
A We try and grab this cargo. This 
cargo is received already on the pier. Now, they 


decided there is not enough room in the ship, they 
have got to try and make a hold. They give 

us a list that they pick out by cube, the largest 
cube, keep the lot together, and we will put it on 


the following vessel, and this is how they do it. 


And I go out with a hi-lo driver, pull these out, most 


of then, put them into a location, and they shut 
out a ship. 

Q Are all the hold dock receipts -- are 
they all put in the same location? 

A No, they vary. See, I have it 
marked on the side where I pulled them out and 
put them on the side so they wouldn't get loaded, 


then I put a temporary hold label on them and they 


don't take them. 
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Q There is a label you placed on these 


shipments that are held? 


A Yes, it's a pepper-striped temp. hold. 

Q Could you please go to the fourth page of 
the exhibit? Is that the same as the first page? 

A This is similar. 

Q Now, what is the last page? 

A This here is cargo that's being released 
by Safmarine. They call up the head delivery 


clerk and over the phone they will give him the 
hold-on~dock number. This cargo was received 
on the pier and it is being held for a reason; 
maybe money. maybe the documentation is not in 
order. Then they release the cargo. These 
are the releases we did for the Morgenster. We 
put this cargo on. 


Q Was that cargo originally supposed to 


go on the Morgenster? 


A Yes. 
Q It was. 
A But I didn't do the releasing because 


we were busy and I had a man help me and this 


is his writing, this is not mine, the man that re- 


leased. This is hold-on-dock. cargo. That's 
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2 received hold-on-dock. 
3 Q Okay. 
. 
4 A It's not received for any vessel. it “ 
5 could stay there for a month or two months. 
6 Q So there might not be a designation of 
7 vessel yet, is that correct? 
8 A That's correct. In other words, this 
9 


was just received and they are holding it maybe for a 


10 consolidated shipment. What's what this is. 


ui Q So who finally decides whether or 

12 not this is supposed to go ahoard a specific vessel? 
13 A This? 

14 Q The released cargo. 


15 A The freight department, Safmarine's 


146 ©freight department. 
17 THE MAGISTRATE: Me: I see that docu- 
18 ment, please? 


19 Q Sir, in any part of that exhibit do you 


9 find any notation regarding dock receipt No. 207? 


21 A No. 


Q Based upon your experience as a location 


man, and based upon your own documentation as to 


22 

23 

2” what was supposed to be shut out, what happened 
y5) 


4 
to this cargo that was originally supposed to go 
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on the Morqenster? 

A In refevence to dock receipt 207? 
Well, the following ship coming in was the Neder- 
burg, and when we were taking the Durban Nederburg 
cargo out we come upon some drafts of Morgenster 
cargo dock receipt 207. Now, when we did that 
the first thing we do, we put it on the side and 
we go to the office and we call up the freight 
deqaxtment: Matty Percia or Bob Johnson or Dick 
O'Leary, and we notify them of the cargo on the 
pier and what has happened. And then we put it 
onto the Nederburg. 

Q Nov, do you make a count of the cargo 
that you find? 

A Yes. We get a rough idea of the 
count, how many pieces, I tell them T find so many 
pieces of this. I have done this in the past. 
These are our orders. 

Q Now, supposing the label on the pallet 
says “Dock receipt 207/12" and you only find 11 
pieces. Do you go to the planning clerk to find 


out wnat happened to the other pieces? 


A We go to the plan clerk, we can ask him, 


he will pvll out his tally and say, "Yeah, I put 
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2 one on the Morgenster. There's 11 here and we 
$ got to put them here.” 
. Q Is that what was done in this case? 
A llard to remember exactly but I know 
: for a fact that we do notify the freight department. 
: You're going back two years. It's hard to remember 
. the exact monent. 
’ Q But you did notify the freight de- 
6 partment whatever was remaining on the dock? 
u A Well, we save orders from ITO, from 
s the superintendent, that if we find anything, that 
os we nust notify the Safmarine's freight department of 
" what we find, so they can get their documentation in 
as order, because their vessels don't go to the same 
a berths in Africa, they can go to different sheds. 
. Q They can go to different sheds? 
es A Yes. 
19 Q Now I show you page 2 of Exhibit No. -- 
~ if I can just see it; I don't remember what the 
a number is -- page 2 of Exhibit No. Hl. Now, that 
* has already been introduced into evidence as a 
% hatch tally for the S.A. Nederburg on March 22, 
| a 1974, okay, and it has already been identified and 
r-5) 


testified that there are some pieces in there identi- 
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fied under dock receipt No 207. Does that give 
any indication to you as to when you found this 
shipment? 

A Not exacti I mean, T could have 
found it on the 22nd or the 21st. 

Q But it would be either on the 22nd or 
before that? 

: A Yes. 
(@) I mean vould you load cargo that has 
a dock receipt for another ship without notifying 
some Lody? 

A No. Otherwise, what if the man don't 
want the cargo to g0? He may want to take it 
out and put it on another vessel, another line. 

Q Now, when the Morgenster sailed, when 


she sailed from New York, in March of '74, on the 


date of sailing, wheredid you think this cargo 


was? 
MR. NE ORCHIS: Objection, your Honor. 
THE MAGISTRATE: Sustained. 
This cargo after the Morgenster 
THE MAGISTRATE: Don't answer it. 
THE WITNESS: I wouldn't know myself. 


MR. DALEY: That's all I have for 


yan 
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right now. 

THE MAGISTRATE: examination.. 
CROSS EXAMINATION 
BY MR. DE ORCHIS: 

o Mr. Ries? 

A Yes. 

Q In the first column of the tally, would 
you tell us what those figures indicate in the : 
first column? 

A This here is the dock receipt numbers 
and the amounts that are against the dock receipts. 

Q And in the second column, the numbers 
in circles, what do those indicate? 

A. That indicates how many pieces ‘ie man 
received by his hatch. 

Q The number of pieces the man received 
by the hatch? 

A Right. 

9 And in the third column, those tallies, 
what do they indicate? 

A This is -~ otherwise he only got two. 
See, now, normally if your work calls for 12 you 
write over here two is what you received. Now, 


see here, he gave a stroke tally for 4, if you will. 


10 


ll 


7 


18 


other one, he strckes. Then he puts his full 
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Then he writes his main amount of 4. Was on 4, 3, 


35, on 4 maybe he received 1000, one later, an~ 


amount in here of what he gets. 

Q of what he gets. So the strokes would 
equal the full amount? ; 

A It did. Like this one here does. 

‘@) And that is true. The or2 up ahove 
the same thing? 

A Like the 7th. 


‘@] The stroke agrees with the number in 


the circle? 


A Now, this is what he got on here is 
two. 

Q May I please have that a second? 

A Sure. 

Q I call your attention to the tally which 
is dated March 24, 1975. You see the number 


in the circle says how many? 


A Here? 

QO Yes. 

A Three. 

(@) There were three packages? 


A And over here, sir, he wrote three down 
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2 is what he got. 
3 Q And that 4 ina circle is red ink, 
4 who wrote that? : 
5 A I don't know who wrote that. 
6 Q And does that mean anything to you, that 
7 4 in a the circle? 
8 ” You got 12, 3, you got 4. The man 
9 who wrote it could have out down -- it could be 


10 the stowage plan. Maybe he was going along 


11 with his thing, he has a dock receipt when he writes 


v4 the amounts down. Now he could put four already 
13 loaded. I don't know. 
14 fe) All right. You just finished telling 


15 us that in the first column the 3 in the circle 

16 is a number the man receives at shipside? 

17 A No. I told you over here, sir, is what 
18 the man wrote down. There’s a 12 right here. The 
19 man received 10, he shows 10. 


20 / oO I am talking about the one that refers 


21 to this ship. 
A Yes. 


Q All right. In the column here, how 


A Three. 
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Q And how many did he load? 
A Three. 
Q and this 4 in red ink is nothing, it's 


to be disregarded, jan’'t it? 

MR. DALEY: Your Honor, 11 were loaded 
on. 

THE MAGISTRATE: Gentlemen, everyone 
can't talk at once. 

(a) Do you know if that 4 in red ink was 
there at the time that this tally was made on the 
date shown at the top of the tally? 

A I don't know who wrote the red ink, 
and I am not even going to commit myself to say 
who wrote it, I have no idea. 

Now, these -~ may I have the exhibit, 
your Honor? nei 

(9) When cargo arrives on a pier and it's 
to be shut out -- I mean -- I'm sorry.-~ is to be - 
made hold-on-dock cargo? 

A Which way are you receiving that cargo of 
goods for the ship? You're going to make it 
hold or is it received hold? 

Q Let's talk about hold-on-dock cargo for’ 


a minute. It is entirely possible, is it not, 


1 ; ‘6 mi 2b 


of 4558 
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2 that a cargo, even the day it arrives, is already 
3 marked hold on dock from the day it arrives on 


4 the pier? 


5 A Yes, it has no ship designated. 
6 Q And it's also possible that a day or 
7 


two after a cargo arrives on the pier somehody 


8 decides to hold that cargo for some reason or the 
9 other? 
10 A Excuse me. If you receive cargo hold- 


li on-dock on the pier, there is no vessel assigned to 1%, 


1 There are five doors that cargo goes into until 

13 the New York office sends a release down, which 

144 dis that form you have there. 

15 oa And that is what the yellow sheets — 

16 are? 

7 A That's what the release is. 

18 fe) Of hold-on-dock cargo? 

19 A That comes in, no vessel, 

20. re) So there is no reason why the shipment 


21 in this case which is received on a dock receipt 

22 which says the Morgenster -- there is no reason why 
23 it would ever appear on this yellow sheet, is there? 
2 A to, siz. 
25 


Q- All right. Now we get to these. 
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2 These are hold- n-dock cargo for the Morgenster, 

3 ds that what you testify? 

4 A That is cargo. I testified that 

5 gpthat came from the Safmarine's office. If you 

6 look at that, you see a big cube on that cargo. 

7 Q A big -- 

8 A How, the ship is tight and they have 

9 to shut out cargo. And they try and pick out big 
10 lots, complete lots, and that's how we shut the 

11 cargo out. 

Q So this is a message from Safmarine 
to you people on the pier? 

14 A To try and grab this cargo. 

15 Q Saying don't load this, there is not 

16 going to be room for it, is that correct? 

W A That's correct. 

18 Q And are there any dates on these docu~ 
19 ments? 
* A Well, all them documents pertain to 

21. one ship, sir; I don't know if there's a date on 

2 them. Safmarine put a date on it, I doubt it. 

B Q There is-no way of knowing then when Safmarinc 
2 gave you this document? 

p>) 


A When the ship is working. 


Js 45748 


‘yee 
abede 
hba6l1 Ries-cross 


Q I am saying, since there is no date 
on here you can't tell me the specific date that 


this document was given to you? 


A No. 

.@) The ship worked after the 13th of March, 
didn't it? 

A I don't know exactly. 

Q Vell, let's you assume for a minute 


the ship worked the 13th, the 14th, the 15th and 
the 16th. Is it possible that this list would 
have come to you even before the shipment in suit 
was received, sir? 

A This was received on the 13th? 

A Well, this list came after that. This 
list comes when a ship is working when they decide 
there is not enough room. 

Q All right. 

A Otherwise the vessel starts to work 
and they have too much cargo, there are so many 
cubic feet. left in the vessel, now they are receiv- 
ing more cargo than what the ship can handle. 

Now, what they try to do is shut out. complete 


lots for the next vessel. How , that cargo will 


go in the Nederburg before the Nederburg cargo 


17 


18 
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will go in. 

Q These shipments are all big cubes, aren't 
they? 

A That's what I'm telling you, skidded, 


mostly skidded. 

Q The shipment in suit was a relatively 
small shipment, 381? 

A Well, compared to 1200, yes. 

Q So do you make anything at all out 
of the fact that this shipment is not on your first 
three sheets on here? 

A Well, as I say to you, sir, Safmarine 
gave me them sheets to try and get the cargo to hold. 
And they have permission from the shipping people 
themselves to hold this lot up. 

r@) These are instructions are from Safmarine 
to hold this cargo hut as you load ship, is it possible 
that other cargo at the end might still not fit 
other than these? 

A Yes. 

Q So then it is possible that after you 
received these sheets and by the time you finished 
filling the ship, that there was still some 


other cargo that didn’t fit? 
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A Correct. 

Q And that could have been the cargo in 
suit, it's possible? 

A It's possible. Anything is possible. 

MR. DE ORCHIS: I have no further 

questions. 
CROSS EXAMINATION 
BY MR. KOCHENDORFER: 

r@) As a location man, do you prepare 4 


location document, such as you showed here for 
the Morgenster, for every vessel? 

A Well, this here, sir, if you look at 
that top sheet, is the layout sheet of the Morgen- 
ster of all the cargo where it is laid out in the 


bays. 


Q Do you prepare one of these for every 


ship that comes in? 


A Yes. 

Q Would it be the same for every ship? 
A Yes. 

Q In other words, the Durban cargo would 


use the same bays? 


A No, no, we alternate. They would never 


use the same bays. Sometimes you may; sometimes 
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you may not. Depends upon how much congestion. 


—_— 


You have now, if you break open a door, 
if you take Port Elizabeth out a door, and if you 
have skids for Durban for the next vessel and that 
door is free, I'll use it. 

Q Now, do you go around yourself on the 
pier and check the bays to find out whether they 
are available before you put cargo in for the next 
ship? 

A Yes, sir. 

Q And in the instance of the Morgenster, 
as she was completing loading were you receiving 
cargo for the Nederburg? 

A I believe so. 

Q Would you go around the pier then and 
look to see if there was a bay open to put the 
Nederburg in or had you made your sheet up by then? 

A Well, it depends. It's very hard 
to answer for two years ago, but as I say, if I° 
had a bay open I will put the Nederburg into it. 

tow, if you look at that sheet and 
look at them doors, we were congested on that pier 


because you are running from 31 up to 100-something 


on the bays. 


1 hba65 


- Q 


3 to take cargo out of a specific bay for the vessel? 


4 A 


5 tain lot to go forward, I will go down and see 
6 the foreman of the ship who will tell a certain 
7 gang that this cargo must go and I wi 


8 to that bay with that gang and show them the cargo that 


has to go. 


10 re) 


ll we are now loading this ship, we need some Durban 


12 cargo for this 
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Do you instruct the hi-lo operators 


Well, if the port captain wants 4 cer~ 


_ But who makes the determination: 


13 makes the determination? 


14 A 


15 Q 


Right there on that sheet. 


But a hi-lo driver, how does he knoww 


16 where to go? 


17 A 


18 he's the head of the gang, he goes out and picks the 


19 cargo out. 


2 gay, “I want skids" or "I want light cartons." Depend: 
21. upon where they're working on the ship. 
that sheet and if you look at that sheet you see the 


doors with the bays in them, and then he will 


Q 


They have what we call a header and he -~ 


They want skids, the foreman will 


22 

23 

% go to these bays and pick the cargo out he wants. 
25 


And when the ship has completed loading, 


1l go over 


ship, where do we find it? Vho 
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is ready to sail, do you walk down the vier and 
check the sheet here with the bays here to make 
sure all the cargo for that ship is out? 
A Yes, except for what we shut out. 
Q And what would you do if there was 
cargo still sitting there for that ship? 
A Then if they couldn't fit it in there 
complete lots, we turn them in to New York. 
'@) Do you have a sheet such as this for 
the Nederburg with you? 
MR, KOCHENDORFER: I ask counsel, 
do you have one of these for the Nederburg? 
MR. DALEY: Discovery has been com- 
pleted. All these opportunities were af forded 
a long time before today's date. 
: THE MAGISTRATE: Do you happen to have 
with you the Nederburg -=- 
MR. DALEY: Yes, I do. 
THE MAGISTRATE: While he is looking at 
that, I want to ask a question about this that 
I don't understand. I understand what the 
sheets are after the first page, the hold and the 
release. What I don't understand is this first 


page. 
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2 As you described it originally, it 


3 should list all dock receipts -- 


4 THE WITNESS: No. 

5 THE MAGISTRATE: -- fer the Morgenster. 
6 It is not all dock receipts? 

1 I WITNESS: It's the bays. The 

8 cargo is received. 3133 we put K down. 

9 THE MAGISTRATE: These are bay numbers? 
10 THE WITNESS: They are poles. A pole 
ll here, a pole here. Gives you a bay. 

12 THE MAGISTRATE: But on the next couple 


13 of pages you are dealing with dock receipt numbers? 
14 THE WITHESS: We're dealing with 

15 Safmarine on the next couple of pages. 

16 ‘ THE MAGISTRATE: So you can't tell 


17 from the first page where dock receipt 207 was 


18 put? 
19 THE WITNESS: No. 
2” THE MAGISTRATE: But if it was intended 


21 for Durban, it should be in one of these bays 
listed next to Durban? 
THE WITNESS: Right. 


22 
23 
"A THE MAGISTRATE: All right. I under- 
9 stand now. 
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BY MR. KOCHENDORFER: 


Q Could I show you Defendant's Exhibit 
B for identification, which is identified earlier as a 
coy,. one of the copies of the dock receipt, and 
ask you to look on there as a location man. Do you 
see any place on that dock receipt the location 
of that cargo? 

THE MAGISTRATE: Let me correct the 
record, that's not for identification, it's in 
evidence. 

MR. DALEY: Your Honor, I believe it 
was admitted into evidence specifically limited to 
the typed portions without any changes. I believe 
that the admission into evidence was specifically 
on that ground alone. 

THE MAGISTRATE: That was certainly > 
so originally. Whether cr not there ever was an 
offer of the written portions, i don't recall. 


MR. DALEY: There has not Feen to my 


knowledge, your Honor. 


THE MAGISTRATE: How about the writing 
on the back by the checker? Was that ever offered? 
MR. DALEY: _I believe there was 


no contention as to the back of the dock receipt, 
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your Honor. 
: MR. DE ORCHIS: You mean there is 
no issue. 
THE MAGISTRATE: So all you are contesting 
arethe handwritten portions on the front about 
which there has been a lot of testimony but you say 
it hasn't been offered in evidence. 
No, what is the question? 
Q The question is, as a location man 
could he determine from looking at that dock receipt 
where the cargo was loaded or where the cargo was 


stored on the pier? 


A Yeah, on the back. 

Q And where was it? 

A 84, 86. 

Q And could you look at your location 


sheets for the Morgenster and the Nederburg and 


tell me if that location was used for both vessels? 


A Yeah, right here. On this one here 
we start with 80 to 88. Now on the Morgenster =~ 
THE MAGISTRATE: That is the Neder- 


burg you are looking at? 


THE WITNESS: This is the Morgenster. 


This here matches up with this. 
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2 THF MAGISTRATE: I understand. 
: 3 A Now, on the Nederburg, which is a week 
4 later, now meanwhile these bays have either heen 

5 moved or cleaned out completely. Now, we went 

6 from Durban, we went from 76 to 84. 

7 THE MAGISTRATE: To clarify the record, 
what he is saying is that for both vessels, bays 80 
° through 88 -- excuse me, 80 through 87, which is 

- to say 84 and 86, were used for Durban cargo. 

ul Q Would any of the cargo for the Neder- 
12 burg be stowed in bays 84/86? 

8 A 84/86? No. Stops at 84, the 

14 wNederburg right here. 86/84. In other words, 
1b you have an elevator at 84. 

Ae THE MAGISTRATE: Hold it a minute. 

" THE WITNESS: | You have half a door. 
8 THE MAGISTRATE: You've got me confused, 
9 Mr. Ries This business of slashing between 

; 2 two numbers, what does %4/86 mean? 

21 THE WITNESS: This is post, this 

- here. 

= THE MAGISTRATE: Yes. 

a THE WITNESS: § That's the location, 

2 84 to 86. Now, you have a pole numbered 84. 


= 
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The next number is 86, there's a door there. 


The doors are not numbered, the poles are. 


THE MAGISTRATE: I see. 
THE WITNESS: So that's a bay like 
84 to 86. 
THE MAGISTRATE: So when it says 


for the Nederburg, 76/84, that means between those 
two poles, and then when it says 85/87, that means 
between those poles; and it doesn't mean -- ap- 
parently the poles don't go in consecutive number, 
they go odds and evens? 

THE WITNESS: One side of the pier 
is even, the other side is odd. 

THE MAGISTRATE: All right, good. 
So I withdraw my previous statement that the 84/86 
was used for both vessels for Durban cargo. 


It would appear from the Nederburg that 84/86 is 


not listed for any port, for any cargo. Is that 
correct? 
THE WITNESS: ie, Oe e net 
listed. 
Let me see. It's not listed. 
Q So then according to what you eas, ic 


cargo was sitting in bay 84/86 when the Morgenster 
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completed loading -- 


A Right. 

Q -- it would be in full sight? 

A It would he. 

Q And would it have a label on it, 
"Morgenster"? 

A Yes. 

9) What would you do about that? 

A In other words, the ship is gone or 


finished and the cargo is laying? 

Q Yes. 

A Well, the ship isn't gone and finished 
when I go to these doors and look. 

Q Pardon me? 

A When I go to these doors and look, 
the cargo has to be out of them doors and sent 
to the ship. But now if this here -- this cargo 
here, this draft, goes to a wrong door, which is 
possible, and put in with this cargo here, and then this 
eargo is put in front of it, you won't find it until 
you start to work the Nederburg cargo. 

Q So then the 84/86 doesn't necessarily 
mean that is where it is? 


A I went up as far as 84 here. 
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THE MAGISTRATE: His answer is un- 
responsive. He doesn't understand what. you 


are asking him. 


Q Who puts the 84/86 on that dock receipt? 
A This here? 

r@) Yes. 

A The checker that's receiving it. In 


other words, he has a location board in the checker's 


office. 
Q That iswhere it is supposed to go? 
A Where it is. supposed to jo. 
Q Not where it necessarily does go. 
A Nine out of ten it goes where it's sup- 


posed to go. 

TIE MAGISTRATE: Mr. Ries, there was 
testimony by a preceding witness that after the 
Morgenster sailed and you checked the pier you found 
some of the cargo from dock receipt 207 still left 
on the pier even though it hadn't been intentionally 
held or shut out. . vat so? 

THE WITNESS: I think I found it 
with the Nederburg cargo. 

THE MAGISTRATE: You found it mixed 


in with Nederburg._ cargo? 


16 
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THE WITNESS: Correct. 
THE MAGISTRATE: Can you remember what 


bay you found it? 

THE WITNESS: I can't remember two 
years ago, the bay. 

THE MAGISTRATE: Any further ques- 
tions? 

MR. DALEY: I have no further ques~- 
tions, your Honor. 

THE MAGISTRATE: You are excused. 

MR. DE ORCHIS: May I ask one ques~- 
tion? 
BY MR. DE ORCHIS: 

Q When you found the Morgenster cargo of this 
shipment in with the Nederburg cargo, so that it 
was apparent it didn't go on the Morgenster, at 
that point the dock receipt that ITO keeps, should 
that have been changed from the Morgenster to the 
Nederburg, to correct your records? 
A Well, the tonnage log was charged to 

the Morgenster. You wouldn't pick up the tonnage 
again on the Nederburg. Otherwise if you 


shut something out by error like this and it’s 


already -- facts and figuree are in, it's on 


pret 
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the Morgenster tonnagewise, now if you turn around 


and pick up that tonnage again, you would be 
actually charging -- not billing, but I mean the 
tonnage of the ship couldn't come out right. 

‘@] You would be duplicating the tonnage 
on the two stowage plans? 

A That's correct. 

Q And possibly you might be charging 
the company twice? 

A No, no, one is getting charged. 

Q But at least that would be an explana- 
tion of why the dock receipt was never changed 
to Nederburg, your copy? 

A Well, I don't handle the dock receipts. 
I am not a clerk. . I only do the cargo and laying 


out the cargo. 


Qo Thank you. 
A You're welcome. 
THE MAGISTRATE: You are excused. 


(Witness excused.) 

THE MAGISTRATE : Any further wit- 
nesses? 

MR. DALEY: Your Honor, I just ask 


if I can submit at this time as Third-Party De- 
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fendant's J the offer of judgment that was made 


— 


to both the plaintiff and South African Marine 
pursuant to Rule 68. 
THE MAGISTRATE: Any objections? 
It may be marked. 
Do you rest at this time? 
MR. DALEY: I rest. 
(Discussion off the record.) 
THE MAGISTRATE: Are there any re- 
buttal witnesses? 
MR. DE ORCHIS: I call tir. Kasta. 
(Document headed “united States 
District Court, Southern District 
of New York, Elgie & Company, 
Plaintiff, against S.S. Neder- 
burg, Index No. 75 Civ. 5112,” 
consisting of three pages, marked 
Third-Party Defendant's Exhibit 
J in evidence.) 
HIEHOLAS GERARD KASTA, called 
as a witness by defendant and third-party 
plaintiff, being first duly sworn by the notary 


public and stating his residence as 559 2nd 


Street, Brooklyn, New York, testified as follows: 


DIRECT EXAMINATION 


BY MR. DE ORCIIIS: 


Q Mr. Kasta, by whom are you employed? 
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A South African Marine Corp. 

te) What is your position with that com- 
pany? 

A Claims manager. 

f@] How long have you been with that com- 
pany? 

A Sixteen years. 

Q What was your position in March of 1974? 

A Claims manager. 

Q As claims manager are you fariliar with 


the company records? 

A Yes, I am. 

Q Are you familiar with the records that 
the stevedores submit to the company, such as dock 
receipts, tallies, stowage plans? 

A Yes. 

Q I show you this document which was marked 
as Defendant's Exhibit J for identification and 
ask you if you can tell us what that is. 

A This was cargo that was shut out from 
the Weltereden. 

Q Who prepares that document? 

A Stevedor?s. 


Q Can you tell us how long that document 
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has been in use, that form? 

A I received this information yesterday 
from our document manager, bill of lading documenta- 
tion, and bill of lading is the same department. 
I asked him to go back to our traffic manager, Mat~- 
ty Percia, and see if he had a list of shutout 
cargo to find out when ITO started the system of 
making up a list such as this and sending it over 
to the office. Because previously they had 
sent over the pier copies of the dock receipts 
for which we made up -- from which we made out 
our records. 

So this first list is the Weltereden 
list which is a few weeks after the Nederburg had 
sailed -- at least a few weeks. 

MR, DE ORCHIS: I have no further 
questions. 

I offer the document in evidence. 

MR. DALEY: May I have a voir dire 
on this document, your Honor? 

THE MAGISTRATE: Surely. 

VOIR DIRE EXAMINATION 
BY MR. DALEY: 


Q Sir, do you receive this document? 
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No, I do not. 
Do you know where Mr. == 
Percia. 
-- where he got this document from? 
He pulled it out of his files. 
pid you see him pull it? 
A No, I did not. 
9) Did he just tell you what happened, 
that this is the first one he found? 
A That's the first one that he received, 
that's what he told me. 
Q Is that what he told you? 
A Yes. 
Q But you did not examine the documents 
to find out if this is the first one received? 
A No, I did not. 
MR. DALEY: Your Honor, I object 
to this going into evidence. There's been no founda- 
tion laid. 
THE MAGISTRATE: Sustained. 
MR. DE ORCHIS: I have no further 
questions. 


THE MAGISTRATE: Any other questions? | 


MR. KOCHENDORFER: No. 
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THE MAGISTRATE: You are excused. 

(Witness excused. ) 

MR. KOCHENDORFER: Your Hionor, at 
this time I would like to make a motion for a 
verdict for the plaintiff in that we have set 
forth a prima facie case, and in no way did either 
the defendant or the third-party defendant ever 
overcome the evidence that the 12 were delivered 
to the vessel and only 11 were delivered in Durban. 

THE MAGISTRATE: Decision reserved. 

Any other motions? 

MR. DALEY: I will wait for Mr. 
DeOrchis. 

MR. DE ORCHIS: Your Honor, I make a 
motion that the complaint in this case be dismissed 
on grounds that the plaintiff has failed te make 
out a prima facie case. First, in that the 
plaintiff has failed to prove that the grinder 
or generator which he said was damaged, or, rather, 
was lost in this case was ever shipped. The 
only evidence we have is the bill of lading which 
acknowleuges receipt of one crate, and I refer 


to the cases of the Circuit Court of Appeals which 


have held that a bill of lading is not proof of 
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contents and that in order to make out a prima 
facie case the shipper or consignee must prove 
the contents, and not merely the receipt recited in the 
bill of lading, which is the receipt of the ap- 
parent condition of the case itself. 
Secondly, the plaintiff has not made 
out a prima facie case because he failed to 
prove that he was the real party in interest as 
of the time the loss occurred. This was a ship- 
ment which was CIF Durban so chat at the time the 
loss occurred the shipper would have still been 
the owner of the cargo, and in fact the shipper 
testified that he paid for this cargo and he then 
sent a replacement shipment to the consignee. 
Further, there is evidence that the 
shipment, that there was a subrogation to some 
cargo underwriter and that if there was any real 
party in interest here, it would have been some cargo 
underwriter, hut for reasons unknown to me they insisted 
on bringing suit in the name of the consignee and 
not in the name of the real party in interest and 
there has been no attempt to reconcile that defect 


in the case. 


And the other motion I make is a moticn 
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(2 for ‘aden in the event the plaintiff recovers 
3 anything, is a motion that the defendant 

4 steamship carrier be held to be indemified by 


the grounds that the stevedore 


the stevedore on 


6 should have taken over the defense of this case 
7 rom the beginning and, secondly, that the 

8 stevedore is liable for indemnity on the basis 
9 of the implied warranty of workmanlike service 


which is implied from the relationship between 


the carrier and the stevedore. 


12 So that we ask for full indemnity in 

13 the event the plaintiff recovers from us, including 
144 yeasonable counsel fees. 

5 THE COURT: Decision reserved. lan . 
16 going to allow you all to submit posttrial memoranda. 
17 Indeed, I want you to. I do not think the facts 
18 as proved came out precisely as you had anticipated 
19 them. I know you were aware that the third- 

20 party defendant was going to attempt to assert 

21 that the missing piece had gone on the vessel to 

which it was originally consigned, the Morgenster. 


22 

23 However, a substantial issue has arisen concern- 
2” = =ing the method of the stevedore in notifying the 
25 


ship of split cargo, shutout cargo, accident 


momen 4 
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and left-behind cargo, and you have a substantial 
factual issue concerning what method was being 
employed ; and assuming that there was an unin-=- 
tential split cargo, whose fault it was for not 
being aware that part of the cargo had gone for- 
ward. 

This of course is not an issue I think 
you thought you would be litigating or that z 
thought I would be hearing and I think you will 
have to give a tittle more attention to that, at 
least some attention to it. Your proposed findings 
of fact and conclusions of law don't go near that 
sort of thing. I think you have got to consider 
where you are. 

If it is factually found that one piece 
did go forward on the Nederburg, indeed the missing 
piece, that the shipper did not know it had gone 
forward, whose fault it was that the shipping line -- 
I didn't meant that; I meant the ship, that the 
ship did not know it hac’ gone forward, whose fault 
it was that the ship did not know what effect the 
package limitation has under such circumstances, 
and where ultimate liability lies in a case of 


this nature. 
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MR. DALEY: Your Honor, I join in 

Mr. DeOrchis' motion aS against the plaintiff 

only. As against the carrier's claim over in- 

demnity against ITU, your Honor, it remains un- 

rebutted, and lir. Ries testified that he notified 

the steamship carrier: “We have this amount 

of cargo left on the pier.” 
THE MAGISTRATE : I think what he 

said is that he would have and he must have, but he 


doesn't specifically remember doing it here. 


MR. DALEY: All right, as a common 
course. But even barring that, your Honor ~~ 
THE MAGISTRATE: But there is a dis- 
pute as to how he would have notified. He says 


it would have been by a written list or a tele- 


phone call. The witnesses for the South 


African Marine said that the procedure in force 


at that time was to send up copies of the dock 
receipt and if there is a split cargo, to indicate 

it from the dock receipt. And it is unquestioned 
that the ITO copy of the dock receipt does not 
indicate a split cargo, either intentional or unin- 


tentional. And there is the unresolved f»ctual 


issue on which this case may turn, unexpected to all 
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MR. DALEY: Well, your Honor, he 
did testify that normally he would contact the 


traffic department. There has been nobody here 


from the traffic department to say nO, 


notify us. Therefore I think we are entitled 


to the inference that they couldn't rebut the 


testimony. 


THE MAGISTRATE: That is one of the 


points you are going to argue im your posttrial 


brief. 


MR. DALEY: Well, there is another 
point I would like to raise also, your Honor. | 
Both *.e plaintiff and the defendant ocean carrier ad- 
mitted that 11 went on and were discharged from 
the Nederburg. In my requests for admission 


the attorneys for South African Marine admitted 


that 11 were loaded on the Nederburg. 


THE MAGISTRATE: They were cross 
examining about the difference between a 3 and 
a 4. If the 3 is correct, it adds up only to 10. 
MR. NALEY: But they have already 
admitted that the 11 were on and the plaintiff has 


already admitted that 11 came off, so the whole ques~ 
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2 tion revolves about what happened to the other 

3 case. 

4 Mr. Santisi testified that went aboard 
5 the Morgenster. There's been no testimony to 


6 rebut that. 


7 THE MAGISTRATE: Mr. Daley, you are 
8 giving me argument which right now I would prefer 
9 - not having. You can put that in that posttrial 
10 prief. 


How long will you need to submit 
12 these briefs? How long after the two weeks 
for transcript? 
MR. DE ORCHIS: co taking testimony 


1 in Europe from 3rd to May 15th. 


THE MAGISTRATE: iow long? 
7 MR. DE ORCHIS: Middle of June. 
18 THE MAGISTRATE: All right. I take 


it all of you don't mind waiting until the middle 
of June to submit your briefs. However, it does 
create an unprecedented possibility in the history 
of the federal courts, and that is that I will 
have heard this case as a magistrate by stipulation, 


but I will be a district court judge at the time 


I decide it. 
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THE MAGISTRATE: May we have a stipu- 

lation for the record that your previous stipula- 

tion agreeing to let me try the case will be in 


force even if I am a district judge at the time 


I decide it. 


MR. KOCHENDORFER: So stipulated. 
MR. DE ORCHIS: So stipulated. 


MR. DALEY: Your Honor, there is just one 
additional thing I would like to add. : 
In relation to our counterclaim against the 
steamship carrier, we are requesting in that we 
be indemnified for any amounts the plaintiff might 
recover,plus costs and attorneys fees also. That 
is also in our pleadings. 
THE MAGISTRATE: All right, I want 
your trial briefs in by June 10th. If you are 
going to submit any rebuttals, they must be in 
three working days later. In other words, if you 
go over a weekend, that doesn't count, but three 
working days later any rebuttal memoranda must 
be in. Because if it is humanly ceesthie, - 
want to have this matter out of the way before 


the end of June. 


MR. KOCHENDORFER: liow do you want 
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to handle the exhibits? 

THE MAGISTRATE: . Keep your own exhibits 
now and resubmit them to me with your trial memo. 
I assume you will need your exhibits for the trial 
memo. 

MR. DE ORCIIS: Just a point of house-~ 


keeping. This was the shutout piece from the 


-Nederburg and there was a question about this 


being a Xerox or why was it tarn out. I have 
the original which shows the top part had nothing 
to do with this ship. Now, I can substitute 
it unless you say that might go to the weight of 
the evidence. 

THE MAGISTRATE: It could conceivably. 
You wish to take the original rather than the 
copy? 

MR. DE ORCHIS: We will substitute 
the original. 

THE MAGISTRATE: All right. Let 


the reporter re-mark it. 


MR. MULROY: This is a defendant's 
exhibit rather than a third-party exhibit. We 
need it for writiny our brief. It is our actual 


exhibit. We own it. 
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THE MAGISTRATE: Do you mind loaning it 


back to them? 


MR. MULROY: No. 


(Original document headed 
"Levanter DR to Nederburg," con- 
sisting of one page, was sub- 
stituted for and marked De fend- 
ant's Exhibit H in evidence.) 
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Plaintiff's Exhibit 1 


(South African Marine Corporation Bill of Lading 
No. 66, Dated March 15, 1974) 
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SOUTH AFRICA, MARINE: GORPORATIOL., LTD. care. to. yy 


SPRINGBOK LINE, LTD. camer. 


SPRINGBOK SHIPPING COMPANY, LTD. care xo. ce 


SHURON CONTINENT B. P. CENTRE, i 
/ THIBAULT SQUARE, CAPETOWN 
REPUBLIC OF SOUTH AFRICA a. 


GENERAL AGENTS 
IN U.S.A.: 
SOUTH AFRICAN MARINE CORPORATION (N.Y.) 
17 BATTERY PLACE 
NEW YORK, N. Y. 10004 


Telegrams: “Satmarco, New York” 
SHORT FORM BILL OF LADING \ 


RECEIVED the goods, or packages ssid to contain goods herein mentioned, in spparent good order anid condition _ 


unless otherwise indiested to be transported and delivered or transhipped ss herein 


shipper's convenience and at its request iowts by Sen Act, 1838, oof 
forin of Bil. of Lading. it shall have the ste force in th provisions of the U.S. Carriage of Goods by Sea Act, 1936, or of 


All the terms of the carrier's regular form of Bifl of Leading are incorporated herein with like force and effect as if they 
were written at length herein. x cops of such Bill-of Lading le on file with the Federal Maritime Commission of the U..A., 
and may be obtained from the carrier, it’s agents or the master. ; 


Particular attention is called to the following provisions in the Carrier's Regular Form Bill of Lading: 


The vassal, with any part of the goods on board, either before or after proceeding toward the port of discharge ane [er 
any patmose whatever thet the master may consider advisable, may stay in port, adjust compasses, dock go om Want fe 
repair yards, shift berths, lie on the bottom in berth, move from place to place in any port, take fuel or stores, load or 
discharge cargo, sol without pllota, tow and assist vesrls or be towed, save life, property of the carries or others, Process Oy 

and/or Cape of Good Hope or otherwise by 


whatever, load, carry 
discharge cargo at, for or between intermediate or other ports, whether on this voyage or a preceding or subsequent voyage, 
even though two or more of such may overlap. Any sech procedure shall be considered within the voyage herein 


se the carrier, whether or not proceeding toward or attempting to enter the port of 
_ the foods st their Jeed by any route or return directly or indireetty to or stop at such other port or Place whateves me ie 


Full freight to port of discharge named herein shall be considered completely earned on receipt o 
carrier, whether the freight be stated or intended to be prepaid or to be collected at destination; and the carrier shall be 
Sergnhd absdianply fq all f and all charges dee der, whether sctually paid or not, and to receive and retain them 
by 


e sunder ald civcamstances ewhatever, ship and/or leattor not lost. Freight is payable to ship’s agent transferable 
°2 **currdhcy. Feng of ekchange’ {cy*payment of freigh}, be the applicable Bank T/T selling rate on New York prevailing on 


. 


ae date of payment or on date of votapl'é-arrival att . rt of discharge whichever date is earlier. 
nee tet 056% AN egcedng tj .ottrelphk etgagetabits Yer vtipment of. ye are superseded by this Bill of Lading and all its terms, 


govern.the aplatione, whatever they may be, between included in the words “shipper” and “carrier” as defined in the 
carriers * ce] endorsed 


reference are agreed by the shipper be binding and to - 
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Plaintiff's Exhibit 2 
(Deposition of Paul Shambo with Exhibits) 


Statements UNITBD STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Examinations 
Selene Telal ELGIE § COMPANY, 


Plaintiff, 
74 Civ. $112 RO 
“vse 
Depositions S. S. "S. A. NBDERBURG", her engines, 
boilers, etc., and SOUTH AFRICAN MARINE 
CORPORATION, LTD., 
Defendant § Third Party Pisintiff, 
-¥3- 
Conferences | INTERNATIONAL TERMINAL OPERATING CO., INC., 


Third Party Defendant. 


Conventions 
DEPOSITION of PAUL F. SHAMBO, 
taken in the above ratter at the offices of Shuron 
Arbitrations Continental, 40 Humboldt Street, Rochester, New York, on 
Friday, January 25rd, 1976, commencing at approximately 
11:00 A.M., before ROBERT J. KANE, Notary Public. 


Rochester 


925 Granite Building Mew York 14604 


130 Main Street East 


— ea intr ensaCaAN inti 
ppcetemaningneetiereereigyenatistersnaraerenstrennnrermmadicanensee Severna 


1 | APPEARANCES: 


13 | STIPULATIONS: 


8 


8 


ane ent stnenrnmeennnti 
: 2h sna. 
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BIGHAM, BNGLAR, JONES § HOUSTON, 
By JOHN KOCHLNDORFER, Esq., 

99 John Street, 

New York, New York, 10038, 
Appearing for the Plaintiff. 


HILL, RIVKINS, CAREY, LOBSBERG 
& O'BRIEN, 
By ROBBRT E. DALEY, Bsq., 
96 Pulten Street, 
New York, New York, 10038, 
Appearing for Third Party Defendant. 


NIXON, HARGRAVE, DEVANS § DOYLE, 

By GARY L. VALBY, 8sq., 

Lincoln Pirst Tower, 

Rochester, New York, 

Appesring for Shuron Continental. 

It is hereby stipulated, by and 
between the attorneys for the respective 
partie: herein, thet the signing and 
filing of the transcript be waived, and 
that any and all objections, except as 
to the fora of the question, be reserved 
until the time of trial. it is further 
stipulated that the presence and oath of 


the Referee be waived, and th the 


Stenographer may swear in the witnesses. 


PAUL F. SHAMB O, 1152 Mendon Center Road, Honeoye 
Falis, New York, after being duly called and sworn as 38 


witness in these proceedings, testified a: ‘ollows: 


BXAMINATION BY MR. KOCHENDORFER: 

Q. Will you state your name, address, and position here? 

A. Paul F. Shambo, 1152 Mendon Center Road, Honeoye Palls, 
New York. I'm the Manager of the Internationel Division 
here at Shuron. 

And were you empl yed by “<uron in December of 19737 
Yes. 

And what was your position at that time? 

I was then in cherge of all corporate communic..tions 
and marketing communications. 

And on what date, if you can remember, or approximately 
what date did you take the present position? 

d rroximately August 1, ‘74. 

Do you remeaber an incident in December of 1973 relating 
to a shipment of cargo to Blgis 4 Company in South 
Africa? 

I remenber it only because I was involved in the 


replacement shipment of a loss of a machine. 


Anc why do you recall this incident?: 


It was the first trauma that I went through when I took 


2 my new assignment at International because I had only | 

3 been in the job a few days and Mr. Bigie himself 

sy telephoned me from Durban, presenting his problems, and 

5 asking me to solve them quickly because he didn't have 

6 the machine that he was expecting and at the time I was 

, a little wet behind the ears and I had to do a little 

8 wheel bending. It's the first problem I handled when TI 

3 gook over the whole division. : 


10| Q. Now, in your handling of your present job here, sre you 


11 familiar with cortain documents that Shuron Continental 


12 has? 


13| A. Sure. : 
14| Q. In the conducting of their trade? ’ 
1I5| A. Sure. Yes. 

1s| Q. And at my request did you review the files and atteapt 

17 to locate certain documents pertaining to a shiprent in 

18 Deceaber of 1975? 2 


A. Yes. 
Q. And did Shuron Continental Corporation at that time 
maintain records with referen:: to sales and shipments 


of goods in the regular course of business? 


Yes. 


Q. And did you find there was entry of certain information 


recording a sale to Elgie Corporation at that time? 


A. Yes. 

Q. And I vant to show you here a nine-page set of documents |-- 

MR. DALEY: 1f I may, is this just the set of 
- *avoices, 9F -- 

BY MR. KOCHENDORFER: 

Q. This is the invoices, yes, @ nine-page set of documents 
here, and I ask you if you could identify that set of 
documents. Yirst of all, what type of document is it? 

A. These are the origins] computer generated -- excuse me. 
Right, this is the custoner's copy of the computer 
generated invoice as @ result of @ sale by our company. 

Q. And is there a signature on that invoice? 

A. Yes. Signed by the girl who was at the time ay 


secretary who handled the transferring of the documents. 


Q. And that name was -- 


A. Susan Ford. 


MR. KOCHENDORFER: Could I aark this for identification? 


(Whereupon, Plaintiff's Bxhibit No. 


1 was then received and marked for 


identification.) 
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1] BY MR. KOCHENDORFER: 
2/ Q. It's been marked as Plaintiff's Exhibit No. 1, for 
3 identification, and could you review that aad see if 
4 on that particular invoice there is -- excuse me, strike 
5 that. Let's go back a step. A moment ago we wore 
6 referring to a shipment that was transported to Africa, 
7 to Elgie Corporation, which is the subject matter of the 
8 Complaint here, and this was a one case non-delivered, 
9 alleged in the Complaint, and in order that we can relat 
10 to that I want you to identify also a bill of lading. 
11 Did you receive -- or, first of all, do you recognize 
12 the document? 
13] A. Yes. 
14) Q. And did you receive a copy of that? 
oe A. Yes. 
16} Q. And who did you receive that from? 
17| A. Copeland Shipping. 
18} MR. VALBY: Just a minute. When you say "you | 


THE WITNESS: No. Company received. 


receive”, do you mean you personally) 
received it? Were you in your 
present position when this was 


received? 


Q. All right. Now, can you correlate this particular bill 


BY MR. KOCHENDORFER: 


of lading with the invoice you just cited? 


A. Yes. Do you want me to do that? 


Q. Yes. If you would, please, could you describe how that 


was correlated? Well, excuse me, let's mark this. 


(Whereupon, Plaintiff's Exhibit No. 
2 was then received and marked for 


identification.) 


THE WITNBSS: They rafer to 286M. M numbers are 
the technique our perticuler compan 
uses to ride shipments. To 
identify shiprents. 

BY MR. KOCHENDORPER: 

Q. And couid you show us on this invoice the elcven cartons 
and the one crate and how they are identified on the 
bill of lading? 

A. That's difficult, but you'll find all of these M numbers 
in this stack of papers. Okay? But one of the eleven 
or twelve boxes does not necessarily mean there's an 


invoice per box. An invoice asy be three partial boxes, 
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these refer to goods, not boxes. 

Q. But the total sus of goods on this are equal to the tota 
sum of goods on this bill of lading? 

A. Yes. | 

Q. And on this invoice do you find an item on there with 

an invoice value representing what would be the one 

crate on the bill of lading? 

Yes. 


And which item is that? 


A. It is the generator on Invoice No. 373988, referred to 
as a 390-D generator, "gen" abbreviation for generator, 
$0 cycle, and so forth, optical grinding machine. 

Q. And do your records reflect that was the generstor sold 
to Blgie § Company? 

A. Yes. 

Q. And subsequent to this sale, did you arrange to we thi 
particuler crate shipped te Bigie 4 Company? That is, 


| 


éid Shuron Continental have the -- 


19) MR. DALBY: Are we dealing with this xan‘s 

20 personal knowledge or whet? 

21| MR. KOCHENDORPER: I changed the questioa, | said -- 
22 because he indicated before he vas 


not in the position at the tine it 


19 


21 
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was shipped. 


DALBY : Okay. 


BY MR. KOCHENDORFER: 


Q. 


Do your records reflect that the item was shipped to 
Elgie § Company? 

The one in 1975? 

Yes. 

Yes. 

And subsequent to that and your receipt of information 
from Africa, from Elgie §& Company, did you subsequently 
ship an additional generator of the sane type? 

Yes. We replaced the machine with an additional machine 


right. 


Q. And do you have an invoice for that particular machine? 

A. Yes. I have a copy of a -- 

Q. And whet was the value on the replacement machine? 

A. The machine only, apples to apples, had an -- experience 
a price increase in between shipments. The value -- the 
price of the replacement machine was Nine Thousand 
Five Hundred Thirty Seven Dollars. 

MR. DALBY: Are you going to have that aarked, 


the additional invoice? 


MR. KOCHENDORFER: Do you want it marked? 


“ sere 
10. 
I want it marked, because I'm going 
to ask him about it. 
THE WITNESS: This is a Xerox. 
MR. VALBY: Give him what you have. 
MR. KOCHENDORFER: Mark that one. 


(Whereupon, Plaintiff's Exhibit Ne. 
3 was then received and marked for 


identificaticn.) 


BY MR. KOCHENDORFSR: 

Q. Then if I understand you correctly, the item on the 
earlier invoice which was reflected at Bight Thousand 
Six Hundred and Seventy is now reflected on this invoice 
a@ replacement of -- 

A. Wine five three seven. 

Q. Now, the price on the invoice here, on the particular 
page that we are feferring to, does that include 

insurance and freight? 

No. 

And on the last pege of Plaintiff's Exhibit Ne. 1, has 

there been insurance and freight set forth? 


Yes. 


Q. So that in order to obtain the C.I.f. value of the cargo 
you would edd a pro-rational portion of the insurance 
freight to the invoice value on the earlier page? 


A. Yes. We would call that landed value, landed price. 


MR. KOCHENDORFER: De you want nim to make « direct 
computation of the pro-rata portion 


MR. DALEY: I don't know if the shipping 


charges were the same on each crate. 
I don't know if the invoice 
reflects what the shipment charges 
on each specific crate was. I 
doen't know if he can. 

I don't think he can, sad this is 
why I was going to ask him to make 
an approximate estinate of what it 
would be from his knowledge in 
shipping and we can establish from 
the steamship carrier, who is not 
present at the tine, present at 
this deposition, as to what the 
charges were. 

That, of course, would depend upon 


a freight bill, hew that broke dow, 


or if they broke it down. 


2 | ym. KOCHENDORFER: Do you have a freight bill? 
3| THE WITNESS: No. 
4] wR. KOCHEMDORFSR: I might put on the record the 


reference to the steamship carrier, 
the Defendant South African Marine 
Corporation, ¢e*s not sppear teday 
by counsel. They were provided 
with n retice of the depesitien end 
they were notified in addition by 
telephone as ts the date and place 
and time of the depositics, and 
to uy understanding they have 
chosen net to attend. 
BY MR. KOCHEMDORFBR: 
Q. Could you make « rough estimate as to the emount of the 
C.1.F., of smount of the insurance and freight which 
would be added to this particuler case to give a C.I.¥. 


value? 
| A. MQ. 


Q. You could not? 


Ae No. 
You do not have tne freight bill with you? 


Sa commen eR emer ae me 
| sree amet emer nn me ape 


No. 
Do your records indicate that you were peid for this 
particular shipment? 
Yes. 
Paid in full? 
Yes. 


MR. VALBY: This is the first shipment, the 


shipment of the first aschine? 
BY MR. KOCHENDORFER: 
Q. 
A. 
Q. 


The first shipment you were paid in full for? 
Yes. 
And you were paid by Elgie 4 Company? 


Yes. 


And how was that done? If you know. Was it through a 
check or & letter of credit or -- 
Letter of credit. 
It was done through « letter of credit? 
Irrevocable letter of credit. 
Did you ever receive a copy of the dock receipt? 
No. 


MR. KOCHENDORFER: That's it. 


BXAMINATION BY MR. DALEY: 


Mr. Shambo, on what date were you first notified ef the 
probleas on this shipment, particularly the shipmeat in 
suit? 

Very difficult te pin it down. 

Approximately. De you have any documents there that 
advise yeu of a problen with the shipment? 

I have desens of telexes fron a frustreted Mr. Bigie. 
Just going to take a minute. One of thea seid “Help, 

1 need a machine.” 

Could I see a copy of those telezes? 


Yes. Let ne find the earliest ene. Okay? Really, 


there was 62 incredible volume of telexes. Okay. You 


see the name Larner, thet was my predecessor, he's 


retired from the company. You know how to read & telex? 


There's the date up here, the sendee, the sender is down 


here, and the addressee ~~ 


That's good. 


I think there were sone earlier. 


And the date on this is Jenuary -- is this the -- what 


gg the date on this telex? 


This one happens to be July ist, 1974. Here is one of 


May 20, 1974, which is also relevent. Here is one of 


April 26, ‘74. 
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15. 
What is che other one? 
That's an internal menorandua. 
Okay. 
And the other two refer to shipments which had nothing 
to do with this. 
DALBY: Could I have these three telexes 


marked? 


(Whereupon, Third Party Defendant 
Shambo Exhibits A, 8B, and C were 
then received and marked for 


identification.) 


BY MR. DALBY: 


Q. 
A. 


Q. 
A. 


Q. 


Mr. Shambo, beéore you came here this morning, did you 
talk to Mr. Kechendorfer? 

Yes. 

And when did you talk to Mr. Kochendorfer? 

Iuwas introduced to him on the telephone, he introduced 
himself to me on the telephone and then he arrived here 
this morning e fow ainutes before you did. 

Did Mr. Kochendorfer have an opportunity to speak to 
you before this deposition? 


I would appreciate it if you wouldn't 
shake your head. 

I'm sorry, I was just shaking ay 
head, I'm sorry. 


And d@id you discuss the subject matter of this litigation? 
8] ~, We only went cver the relevant documents that he brought. 
9} That he has shown you. 
10] Q, How long have you been doing business with Ligie 4 
" Company? 
12] A, Hew long hes Shuron been doing business with Bigie & 
13 Company? 
4) Q. Right. 
1I5| a, So long that I wouldn't be able to answer the question 
16 accurately. 
17} Q. And do you know what type of operation Bigie @ Company 
18 as? 
19) A. Yes. 
20| Q, Whet type of an cperation do they have? 
21; a. It is basically an ophthalmic grinding laboratory aad 
also an optical import business. 
Q. Do they import glasses, or what do they import? De they 


eremn cena at 


faport the raw materials te make glasses or contact 
lenses? 

A. The only understanding that I uave of their business, 
which 4s the part that I deal with, is thet they 
process ray material. 

Q. Do you sell then the raw naterials? 

A. We sell them the nachines thet they use to grind 
prescriptions and we sell them some rev glass. 

Q. And how such business does Bigie @ Company do with your 
company per year, epproximately? If you know. 

| A. I really, off the top of ay head, I couldn't tell -you. 

12 | Q. Deo you have one shipment e year, two shipmeats a year, 

13 five, ten? 

14] A. 1 don't know. I'm just not prepared to answer the 

15 question. 

16! Q. Would it be unusual in the course ox one fotr to order 

more than one gonerater? I velieve you Adentified the 

18 | case in question was os generator, is that correct? 

19} A. Can I have the question sgainf 

20! @. The case in question, I telleve you seid it was & 

21 generator, is that correct? 
A. Yes. 


23] Q. During the course of a year, would they order more than 
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one generator or could they order more then one 
generator? 

Well, they cevtainly could, probably not, although 
really it's totally dependent om the volume of business 
they are doing. 

Bayt could they? 

7| a. Ineidentally, I want to volunteer one bit of infornatica, 


8 this is net an electrical generator, this is en industry 
9 term referring te the generation of carves, ophthaiasic 
10 curves on ophthaJuic lenses. It's a very -- 


11| Q. In ether words, it's just a aschize in order to cut 
12 leases? 

19) A. It's en optical grinding aachine. 

14] Q- Could Bigie % Company order wore then one of these 


15 gonereters in the course of ene year? 
16 | WR, KGCHENDORFER: % think that's the kind of question 
17 thet calis fer a cenc] sien that's 
18 speculation, I'11 object to the form 
19 | MR. BDALBY: Oksy. Would you answer the 
20 question? 
21 | RR. VALBY: Could they? 

{UB WITNESS: They could. 
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So a 19. 

Q. And you've been doing business with Bigie over a long 
pericd of tine? 

A. Yes. 

Q. Have you reviewed your records to find out if in the 
course of one year they've ordered more then one mcchine 

A. No. 

0. So yo don't know whether or not they could have in 
prior years? 

MR. VALBY: Whether they did? 

BY MR. DALEY: 

Q. No, whether they could have in prior years prior to ‘73, 
ordered more than one generator in the course of 8 year. 

A. I can't answer the question. 

Q. Sir, your position at the time of this shipment was 
what? If you could explain the course of your duties, 
and so on. 

A. The first shipsaent? 

Q. The first shipment, correct. 

A. I wes in charge of all corporate communications, 


advertising, public relatioas, corporate relations with 
our parent company, Textron, Inc., and at the tise had 


a training assignment in the international ares, 


handling Canada as a marketing ares. 


eet ee OC A 


Did you deal with Bigie 4 Company st thet tino? 

No. 

You did not? Did you take part in the negotiations 
between Blgle 4 Company and Shure International’ for the 
purchase of this shipment? 

At which shipment? 

At the time of this -- this perticular shipment, at the 
tine of purchase, vere you in on the negotiations 
between Bigie @ Company? 

A. Mo. 

Q. Who was? 

A. Wr. Laraer. 

Q. That's the man chat signed these verious telexes? 

A. Yes. 

Q. Do you have any documents in your file which would 

show the prelisinary negotiations between Bigie @ 
Company and Shuron International? 


MR. WALBY: Off the record. 


(Discussion off the reccrd.) 


THE WITHESS: The answer is ne. 


MR. DALBY: Po you have 6 contract between 
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MR. VALBY: Just a minute. Off the record. 


THE WYTNBES: Yes. We have an order. 


zo | SY MR. DALEY: 


Bigie @ Company and Shuron 


International? 


(Discussion off the record.) 


BY MR. 5) LLY: 


Okay. May I please see that? This whole batch? 


Q. 

A. This is a typewritten list, very detailed, technical 
ll iiet of exactly what parts were to go in each machine, 
12 ané so on and so forth, and a Xerox copy of the 
13 irrevocable letter of credit. 
14 | MR. DALEY: May I please have this marked as 


Third Party Defendant Shanbo 
Exhibit D, consisting of five 


pages? 


(Whereupon, Third Party Defendant 
Shambo Exhibit C was then received 


and marked for identification.) 
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Q. Now, was this -- could you please identify this document 
and explain to ne exactly what it is? 

MR. KOCHENDORFER: Referring to -- 

BY MR. DALEY: 

Q. Refesring to Bxhibit D. 

A. The first three pages, three typewritter na7es is a | 
detailed list necessary for Shuron to ship ths machives » 
in question precisely the way the custrwer has asked | 
for them. The items list, among other things, tho | 


generator, the optical grindang machine we tulked about, 


and some other things that were ordered ai the sane tine. 
Q. I see. Now, the optical gtindiss sachine .~ 811 right? > : 
A. Yes. a 
Q. What specifically is included in the optical gc inAing a 
machine? Is it just the machine by itself or waa 
A. The company's procedure -- well, we soll a base uechine, 
as one would buy a car st first, and depending on the 


18 customer's usage, needs, vhatever, adi sub-assembl ies 


nee 


19 and spare parts and custom things to that machine, 


20 depending on what he wants and al25 depending on the 

21 electrical current in the country it happens to be 

22 going tec. 

23 What is the effective date of this listing, do you know? 


vy, 


A. 


A. 


Q 
A. 


Q. 


A. 
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I have no ides. 

Was this prior to the time of the shipment in question, 
prior te the -- 

It had to be because this is what we worked fron. 

I believe you identified it as Invoice No., this would 
be Plaintiff's Exhibit No. 1, for identification, page 
8, right? And does this describe exactly what was 
included in just that one aachine? 

No, it doesn't, for the following reason. This is a 
screwy industry we are in, the base machine has a 

base price. 

Correct. 

But the machine ordered with the different configuration 
does not necessarily change the price, it just changes 
the nuts and bolts, wires, whatever inside the machine, 
the base price rezains the sane. This generic 
reference to 390-D, $0 cycle is as close 6s we ever 
come to describing the unit, otherwise you end up with 
an invoice fifteen pages long with all kinds of 
engineering talk that is not necessary. 

This 390-D was the one stored in the case, the case in 
the shipment in question, is that right? 

Right. 


—— 


A. 


Q. 


And what is the price listed? 

Bight Six Seven Zero. 

Now, you steted that Exhibit D that was sarked fer 
identification was a price Listing prior to the 
shipment, or pricr to the date of this invoice. What 
is the price there? 

I didn’t sey that. 

What did you say? 

1 said this is something received fron Bigie listing 
those goods that they want. This in no way reflects 
an ugreenent thet the prices he's typed out are the 
prices -- 

In other words, these are Bigie & Company prices? 
That's his typing, to my knowledge. 

Now, what is the price on there? 

Hight Bight Seven Zero. 

Mow, the Bighty Bight Seventy, is that less then your 
actual invoice price? 
Ho. 
It is not? 
No. 
I thought you stated it was Bighty Six Seventy? 


That's more than Bighty Six Seventy. 
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So Elgie's price is more than your invoice price, is 
that correct? 


Right. 


Do you know why it's more? 


I have no idea. 

Q. Do you send him a price listing on the various 
materials that you have? 

A. I would assume under normal circumstances we did, yes. 

Q. So is it possible at the time Blgie 4 Company sent you 

this price listing prior to December of 1973, that the 

cost of this machine was more than it was in December 

ef 1973¢ 

No. 

Why not? 

Because Shuron is very selfish, and when there's 8 

doubt it was a published price, and that was the 

published price. 

Where did Blgie § Company get this price? 

I have no idea. 

Referring to Third Party Defendant Bxhibit D. 

Right. I might volunteer this is my experience in the 

International area, when transferring from one currency 


to the other there's always a slight price variation 
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depending on the valuation of the currency et the cine. 

So, in other words, the price of the goods could 

fluctuate? 

The apparent price could fluctuate, sure. That's why 

we always refer to Shuron price list, U. S. Dollars. 

Mow, sir, did you arrange for the shipment or did 

Shuren International arrange for the shipa mt? 

No. 

You did not? 

A. Ho. 

Q. Where were the goods packed? 

A. Tampa, Florida. 

Q. Tampa, Florida? 

A. Yes. 

Q. Does anybody in this office have any knowledge of the 
actual vacking of these goods? 

A. No. 

Q. Dees anybody in this office have any knowledge of the 

type of aarkings on each case? 


A. I do. 


Q. Personal knowledge? 
A. 1 have personal knowledge of what the normal procedure 


is. 


No, I'm not asking that, I'm asking do you have personal 
knowledge of what was actually packed into each case? 


Q: Se is it possible that this case was supposed to, 
according to the documents, have a generator in it, but 
is it your testimony today that you doen't know whether 
or not s generator went into that case? 

A. I have no personal knowledge. 

So it was -- where in Tampa, Florida, wes this stuff 

packed? 


A. Shuron factory in Tampa. 


Q. 1 see. Now, sir, I notice that the date on this invoice 
is December 7th of 1973, is that correct? 


Yos. 


Q. Is it normal for Shuron Iaternational to send -- was it 
the normal procedure of Shuron International te send an 
invoice a month before shipzent, two months before 


shipment, how long before? 


A. It was @ normal business procedure for Shuron; because 
of its own inherent 5.D.P. systems -- inherent 

electronic dats processing systems to make an effort to 

date the invoices as close as possible to the dsy our 


products leave our docks. 
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In other words, based upon your company procedures, 
all right? This shipment left your Tampa pliant in 
December of 1973, is that correct? 

A. I really can't qnewer that accurately. 

Q. Didn't you just say it’s company procedure that the 
date it leaves the dock is the date of your invoice? 

A. It's as close as possible. 

Q. I understand that, but based upon the date that it left 

9 your Tampa factory, it was in December of 1973, would 

10 that be correct? 

ll A. It's within reason that it’s close to that date, yes. 

12| @. Do you know where the shipment was stored between 

13 December of 1973 and March of 19747 

14| A. No idea. 

is| Q. And I believe you previously stated you had no personal 

16 knowledge of what went in each case, is that correct? 

17| A. That's correct. 

is| Q. Do you know the date that the shipment arrived in the 

19 port of New York? 

20; A. No. 

21| Q. Do you know who -- who did you use, or who did Shuron 


International use to get the shipment from Tampa to 


New York? 
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It was an inland trucker, I don't really know which one. 
I'm sure it’s on somebody's records. Wr use a number of 
inland truckers, it was an inland trucker. 
And whet was the uormal procedure of Shuron Internationa 
like the date ef the invoice, December, 1973, what would 
be the normal time span between the date of the invoice 
and the date of the shipment? 
1 have absolutely no control over that and ao knowledge. 
We try to do the best for our customer, period. 
a@held you sey four monthe would be @ long time between 
the date of the invoice ax. ths date of the shipment? 
Ne. 
You wouldn't say that would be a long period of tine? 
No, not at the time. 

MR. VALBY: Can we go off the record just a 


ninute? 


(Discussion off the record.) 


BY MR. DALRY: 


Q. Now, éir, the date on this invoice is December, 1975. 


De you know when the various docusents were preseated 


to the bank for payment? 


No idea. 

Do you have any records wich would show that? 

No. 

Do you have any knowledge of shipping practices? 
Yes. 

Is it normal that a dock receipt be issued as soon &$8 
the cargo is received on the pier? 

I have no ides. 

When would a bill of lading be issued? 

I have no ides. 

You have no idea? 

I would like to correct my lf, the knewledge I have 
is Shuron's procedures and whet we do to get our -- 
but I'm not an expert on ~~ 

I'm not asking if you are an expert, just if you are 
familiar. 


Not in that way. 


When this shipment was taken from Tamps to New York, 


you don't know what trucker did it? 
No. 
Did you use « freight forwarder? 


MR. VALBY: Off the record. 
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(Discussion off the record.) 


THE WITNESS: Yes. 
MR. DALBY: You do? 
MR. VALBY: Off the record again. 


(Discussion off the record.) 


BY MR. DALEY: 

Q. Do you use a third party to take care of your 
documentation and everything on export shipments? 
Yes. 
And in this articular situation, who did you use? 
Copeland. 
Where are they located? 
I don't knew where their corporate offices are, I think 
i¢’s in Brooklyn, or something. Jamaica, New York. 
Jamsica? Could you teil me the procedure that Shuron 
Intersetional woutd follew in relation te Copeland? 
No, I can tell you the procedurss that Shuren foliows, 
peried. 

Q. Okay, that's fine. 


MR. VALBY: Follows new, is that what you mean 


Ban 


° 


THE WITNESS: Yes. 
MR. VALBY: You have no personal knowledge of 


THE WITNESS: Only because of reviewing the 


WR. VALBY: Yes, but you have no personal 


THE WITNESS: No. 
BY MR. DALEY: 


Q. 
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exactly what procedures were 
followed with respect to this 
shipment, is that right? 


situation. 


knowlodge? 


Okay. Whet is Copeland's procedures now, or Copeland's 
procedures ¢3 far back a8 -- 

The only thing I can tell you is that we prepare & 
shipment, build the crates to spec and whatever, and 
the shipment is thes consigned to en inland trucker at 
our deck. That's F.0.B. our shipping peint, end when 
Gt leaves our dock we kiss it goodbye. After that, I 
don't know what happens. 

You sell there shipments F.0.B. your shipping point? 
Yes. 


In other words, if !2 leaves Tampa -- when 1% leaves 


the deck at Tampa -- 


as tg nea i ® 


A. 
Q. 


Goodbye. 


c= that's the end of it, is that right? 


MR. VALBY: Don't answer that question, that 


calls for a legal conciusion 
which the witness is not competent 


to givs. 


BY MR. DALBY: 


Q. 


Okay. Who would present the documents to the bank for 
payment? If you know. 

I don't know. 

Would Shuron International? 

No. 

Ne? You don’t know? 

Shuron does not. 

Shuron doesn’t? Do you have an agent? 


Correct that, in the iccter of credit cas. Shuroa 


does not handle any documents. 
Who does? 


I have no ides. 
Sir, I show you a letter of credit and ask if this 
would give you any infermation as to who prosented 


these decuments to the bank for payment. 


MR. VALBY: Off the rocovd. 


(Discussion off the record.) 


MR. DALEY: Would you please repeat the 


question? 


(Whereupon, the last question by 
Mr. Daley wes then read by the 


8 Reperter.) 


10 BY MR. DALEY: 

1 Q. And specifically referring to Defendant's -- Third 

12 Party Defendant Exhibit D, page number 4. 

is| a. I'm not familiar with this letter of credit form. 

14 I don't know, maybe a banker could help. 

is| Q. Well, did Shuron contact the bank to set up & letter of 
16 credit? 
17| A. 1 don't know kow it was done at that time. a 
18| Q. You do not know how it was done? 

19 A. Wo. 

20| Q. Okay. Now, do you know how you get paid pursuant to & 
21 letter of credit, Shuron Internatione., or how they 

22 ultimately get paid? 


23 MR. VALBY: Now or then? 
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Now. 

New? Of course I know. 

How do they get paad? What do they have to present to 
the bank against ~~ irrevocable letter of credit? 

Now, we present nothing, the freight forwarder presents 
it on our behalf. 

De you know what they were doing veck in December of 
1973? 

No. 

Do you know what documents the freight for.arder would 
present to the bank? 

No. 

Okay. Does this invoice state whether vr not this 


shipment was F.0.B., C.1.F., S.A.F., does it state? 


MR. VALI” 3 Off the record. 


(Discussion off the record.) i 


THE WITNESS: The answer to the question is no. 
BY MR. DALEY: 


This document doesn't say whether it is c.I.F. or F.0.3. 
No. 
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Q. Would you read the last line with the zebulatioz 
Twenty Three Thousand Two Forty Four Twelve? 

A. "C.1.F. "urban, $23,244.12". 

Q. I believe you testified before that your normal | 
procedures were F.0.B. shipping plant, is thet correct? ) 

A. Yes. 

Q. Whar wisn't an F.0.B. shipping plant used in this case? 

A. It was. 

Q. Then why does the document scv "C.1.?. Dwi dan"? 

A. The document has been amended by the oce*s ferwar’ tr, 
the freight forwarder. 

Q. suere does it say that? 

A. The freight forwarder adds ail ths nocessery ealenat long 
to come up with the C.1.¥. fer purpcses ¢# <a? South | 
African governnent. | 

Q. Anything on here to sey ti: shipment was F.0.3.% | 

he Mo. 

Q. Nothing? And you weren't down in Tampa at the tine 
this document was executed? 

A. Ne. 

Q. Do you know if the base term of this contract was 
C.1.F. or F.0.B., personally? 

MR. VALBY: Off the record. 
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(Discussion off the record.) 


THE WITNESS: I have no personal knowledge. 

BY MR. DALBY: 

Q. Okay. I show you Third Party Defendent Shembo Bxhibit 
D, the fourth page, and ask you 4f it has price terms 
on it? 

A. If it has a what? 

Q. A price term on it? 


MR. VALBY: Off the record. 


(Discussion off the record.) 


BY MR. DALEY: 

Q. In relation to the letter ef credit which iv Third 
Party Defendant Exhibit D, does it state on that letter 
of credit, "Sight fer 106 percent of the C.I.P. 
invoice value of op <a] machinery/accessories"? 
Yes. 
On that document or in any other decument is there any 
specific instructions by Shuron International that these 
goods had to be carriec on & specific vessel? 
Ko. 
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| Q. Is there anything in sny of your documents thet sey thet 


. this shipment had to be shipped by a certain date? 


3/ a. 1 don't know. 


‘| Q. You don't know, or no? 

5} a. I don't know. 

6) Q. Okey. Do you have any documents in your file which 
would show that the consignss, oF the alleged consignee, 
8 Bigie, requested this shipment by a certain dste? 

9) A. I don't know. 


10| Q, You don't know? $0, based upon this, sir, would it 


il be fair to say that Bi<le never reauired these specific 
12 shipments by @ specific date or on 8 specific vessel, is 
13 that correct? 


14] A. One more time, sir. 


1S} Q. Would it be fair to say, sir, thet Bigie Company never 


16 gave instructions that this shipment was to be carried 
17 on a specific vessei, is that correct? 

; 18 | MR. KOCHENDORFER: If you know. 

| 19| THE WITNESS: I really don't knoy. 


4 20) sY MR. DALEY: 
21| Q. You don't know? But do you have any documents which 
22 would show that they wanted it on a specific vessel, 


23 carried on a specific vessel and arrived by a certain 
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1 date? 
2| a, Not to my knowledge. 
3| Q. Are you still doing business with Eigie 4 Company? 
4) A. Yes. 
S| Q. You are? Now, sir, this invoice that was marked as 
5 Plaintiff's Exhibit No. 3, does that have the same 
7 type of machine a3 was shipped on the S. A. Nederburg? 
8| A. Precisely. 
9| Q. It does? 
10| A. That's the name of the ship. 
ll Q. And what is the price on that invoice, sir, for this 
12 specific generator? 
13| A. This is the replacement machine, the price is 


4 Ninety Five Hundred Thirty Seven Dollars. 


15| Q. And the date of that invoice? 
16} A. October i7th, ‘74. 

Q. So that's approximatsly seven months after the specific 
goods that are in this action, that's about seven months 


after the date that these goods were received in New 


York, is that correct? 
A. I don't know. 
MR. VALBY: He testified earlier he doesn't 


know when they were received in New 


J 
iain AS cali is ioiniaraes 
i York. 
| THE WITNZSS: I don't know. 
3) MR. DALPT: I believe we show 4 him the dock 
4 receipt before that said March 3, 
5 "74, 
e | MR. VALBY: that's what it's based on then, 
| not his personal knowledge. 
| BY MR. DALEY: 


9' Q. It's approximately seven months after? 
10 } A. Right ° 
11| Q. And the value of the aschine went up? 


12| Ae Yos. The price of the machine went up. 


13| Q. Do you know what the price of the machine was in April 
14 of 19747 

is| A. Yes. Nine Thousand Five Hundred Thirty Seven Dollars. 
i6| Q. In other words, from December to April it's this price 
li now? How do you know that? 

ig| A. Shuron customarily raises prices at the end of each 
19 calendar year. December of '73 they -- 

90 | Q. $0, in effect this consignee got a bargain by ordering 
21 in December of 19737 

22| A. Depends how you look at it. 


23| Q- I mean, they save some money? 


een 


A. 


Mot necessarily. That's when he ordered it. 


MR. VALBY: Don't answer that question, it's 


an irrelevant question whether he 


got a bargein or not. 


BY MR. DALEY: 


Q. 


Do you Lave any contracts wita anybody in April or Nay 
of '74 which would show the ‘nveice value for tais 
generator? 

What do you mean by "anybody"? Any customer at all? 
Any customer for this seme generator. 

I'm sure we do. 

Do you have them with you? 

No. 


Do you of your own personal knowledge know that the 


price was raised as of January, 19747 

No. 

De you know of your owe -- 

I can't sey January, '74, I know it weat through, 1! 
don't know the exact date. 

Could have bewn April or May of ‘747 

No, it was the end of the calendar year, that's company 
custoa. 


But 60 you know if that custom was in effect? 


MR. VALBY: I don‘t understand. 


BY 
Q. 


A. 


Yes. 


You do? And you can tell ze the price and everything -- 


on everything that the company imports? 


Does the company make an across the board increase ia 
cost? I mean, is everything increased in cost at the 
end of a year? 

Company custom uouslly indicates thet if there's & price 
increase, ali prices «ere increased. We don't ususlly 
practice selective pricing. 

You don't? 

No. 

You don't go on the market situation of supply and 
dewand? 

No. 

Do you stil} use Cepelend Shipping Company, oF Shipping, 
Inc.? 

Occasionally. 

Occasionally? Are there other people you use? 
I should not say "“eccasionally”, frequently. 
Aad you still use thea? 


Yes. 
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is a letter of credit posted in a bank, irrevocable 
letter of credit? You testified before you present 
documents to the bank and somebody gets paid for those 
docunents? 

Yes. 

Whe gets paid? Immediately. 

Now or then? 

I'm talking about then. 

I have no idea what happened then. 

Okay, sir. I show you the first invoice -- I nean 
firs  elex which was marked Third Party Defendant 
Exhicit A. Does that refer to any invoice number? 
Yes. 

Okay. What is that invoice nuaber? 

373984. 

Is that the same as this invoice number? I'm specifically 
referring to page 8 of Plaintifi's Exhibit Mo. 1, for 
identification. Could you resd me the invoice number on 
page 6? 

373985. 

Is that the same number on the telex? 
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one on tuat telex? 

Ae Yes. 

Q. And whet is that for? What specific type of preduct 
is 4¢f 

A. Oh, excuse me, it is not the same, I beg your pardot . 
Wait > second. Yes, ther- is-onvs 

Q. What is that? 

A. That is a very long series of sub-assemblies and perts, 
machinery parts that go slong -- go slong with this 
machine. 

Q. And how was that packed, if you know? 

A. I have no idea. 

Q. Could it be in a crate? 

A. Yes. 

Q. Good. ‘And what was the value of that? Were these all 
packed in one crate! 

MR. VALBY: All the items on that invoice? 

BY MR. DALBY: 

Q. That's correct. I'm talking of specifically page two 
of -- 

A. You can't tell froa the invoice, the invoice is part 
of the entire shipment. 


Q. So it's possible that more than one crate would be used 


to pack that sbh‘pment, is thet correct? Talking 
specificslly in reference to invoice no. 373984. 

It’s possible that all of these goods: were in more 
than one container, right. 

Now, what is the total value of the goods packed in or 
invoiced under invoice no. 3735934? 

Two Five Two *ero. < 

Two Five Two Zero? Is that Two Thousand Five Hundred 
Twenty Dollars? 


Right. Point Two zero, right. 


And that was supposed to be -- waz that also part of 


this shipment that was supposed to be shipped on the 
S. A. Nedervurg? 

The telex reads, "In reference to our phone call, 
shipping No. 31101, our invoice 373984, shipment No. 
287M included with other large machinery shipment on 
8S. A. Nederburg. Regards, Larner.” 

Now, does that telex only involve invoice 37 -- 

or, does that only specifically involv» invoice 373984? 
No, the telex is in reference to the entire shipment. 
The entire sh‘voment, is that riyht? 

Right. 


Now, I show you this telex, and this is dated May 26th, 


1974, Okay. Could you please zead that telex? 
The telex is to Bigie from Larner, at the time ay 
predecessor, “Copeland Shipping confirms eleven cartons 


one crate", ° don't know, there's s letter “O", must 


have been a typo, "Nederburg Bx New York 15 March. 


I suggest you advise Steamship Line to locate missing 
cases otherwise you eust initiate an insurance clain.” 
Signed “Larner Shurcon", which is our signature on the 
telex. 

That states "missing cases"? 

Yes. 

That's plural, isn't it? 

That's what it says. 

And you don't -- do you know specifically whet cases 
they are referring to as missing? 

I know only after getting involved in the replacement. 
I's net asking that, I'm asking -- it says “cases”, is 
that correct? 

Yes. 

Now, do you specifically know what cases they are 
referring tof 

Ne. 


MR. VALBY: 


19 


21 


8 


MR. DALEY: 


MR. VALBY: 


MR. DALEY: 


THE WITNESS: 
MR. VALBY: 
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I'm not -- wait a second. I 
believe I'm the one conducting 

the cross-examination of this 
witness. While you ere here to 
represent their interests, 1 do 
not believe it’s proper to 
interject your own questions. I's 
conducting the cross-exanination. 
Well, my question would clarify, 
in the interest of my client, the 
question you've esked. 

The question that I know you are 
going to ask, did they order 
another generator, and the 

witness has already testified yes, 
but the witness also testified that 
he doesn't know if in prior years 
and prior to this shipment whether 
or not they could have ordered more 
than one generator of the sane 
type. Isn't that correct? 


I don’t know. 


Let we clarify one thing, did you 
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know at the time you received this 
telex, or rather, as of the date 
of this telex, did you know what 


missing cases were referred to? 


At that time did you personally 


6 knowft 

7| THE WITNESS: No, 

8 MR. DALBY: First of all, did he receive this 
9 telex? 

10 THE WITNESS: No. 

11| WR. VALBY: I said at the date of this telex. 


i BY MR. DALEY: 

13| Q. Who received this telex? 
14; A. Myr. Blgie. The telegram is addressed to Mr. Blgie. 

15 Q. To Mr. Bigie? 

16 A. From Larner representing Shuron. 

17| Q. Now, this is from Mr. Elgie, and I imagine he's trying 
to find out what happened, right? 

Right. 
Is there any telex responding to this? 


This is from Larner. 


No. 
That's what I meant. 


That isn't what you said. Responding to Mr. Bigie's 
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inquiry as to "where is my machine?". 

Doesn't say "machine", does it? 

That's right. 

What does it say? 

"Missing cases". 

Doesn't say anything about & machine, as a matter of 
fact, does it? 

Only in referring to one crate. 

It says a missing crate? 


No, it says “eleven cartons and one crate”, that's in 


reference to the machine. 
But as far as the missing article, he said "missing 
cases”, is snes correct? 

That's what the telex says. 

Okay. Did your company errange for the insurance of 
this shipment? 

No. 

Do you know who did? 

No. 

Did you receive any proceeds of insurance? 

No. 

Did you get a rebate from Bigie 4 Company? 


Got paid by Blgie 4 Company. 
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Did you have to give a rebate to Blgie 4 Company 
because of the failure to deliver any part of the 
shipment? 

Wo. 

I show you this telex, and that's dated -- 

July 1. 

-- July ist, 1974? 

Yes. 

Could you read thet? 

The telex is addressed to Blgio 4 Company, and again 
signed by Larner who is representing Shuron. “Original 
and duplicate insurance certificate #0C-1046 for 
$25,6$0 with a1] documents to Barclays Bank, Commercial 
Insurance Co., Newark, New Jersey, Sub-Agent Rennie 
Murray and Co., Durban, Copeland is tracing shipment 
from NYG", which I assume is New York City. 

It says “shipment”, is that correct? 

“Copeland is tracing shipment". 

Would that ine? 3de the whele shipment? 


That would include everything. 
So Copeland, in July 1st, 1974, Copeland does not 
appear to know what vessel the shipment went on, is 


that correct? 
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I don't know. I don't draw thet conclusion. 
And who are the sgents fron South Africa, if you can 
tell from that telex? 
I would guess that it's Rennie Murray. 
And do you know what their duties are? 
I have no idea. 
You don't have any idea? 
No. 
Have you, since March of -- or, since July of 1974, 
have you had any further telexes between yourself and 


Blgie 4 Company relating to this shipment? 


Relating to this incident? 


Relating to this shipment, yes, this incident. 

Yes. Not necessarily in the form of telexes, but ye, 
Do you have copies of those? 

Here. You want to read this first? There's three of 


thes. 


MR. DALEY: Off the record. 


(Discussion off the record.) 


I'll have this marked as Third 
Party Defendant Shambo Exhibit B. 
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' (Whereupon, Third Party Defendant 
2 Shambo Exhibit E was then received 
$ and marked for identification.) 


S| BY MR. DALEY: 

6| Q. Okay. Have you ever had any problems with Bigie § 

7 Company regarding shipments? 

8) A. No. 

9| Q. None whatsoever? 

10; A. No. 

11| Q. Have they ever complained about how you packed shipments 

12; A. Yes. 

13} Q. Have they ever complained that you put the wrong 
articles in the wrong crate? 

A. No. 

Q. They haven't? 

A. I don't think so. 

Q. I show you page 2 of Defendant Shambo Exhibit E and 


ask that you read the first paragraph. 


(Witness reading.) 


THE “IITNESS: How many questions asm I answering? 


{A A ni ct Pei raees cesas 
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oe oencemaemmnre: ean a 


Read ihe paragraph. 


"Also please make certain that the 
invoices are accurate in every 
detail as we have been put to 
consi’erable inconvenience by 
mistakes - for example: - invoice 
31560 stated that the laps on it 
would be shipped in two triwall 
carzous when in fact they were 


shipped in eight." 


BY MR. DALEY: 

So apparently there has been complaints about the 
packing of the invoice? 

That's complaints about invoicing error. 

Does your invoice state how many packages are used on 
each specific invoice? In other words, take the 
second page of Plaintiff's Exhibit No. 1, invoice No. 
373984, all right? Does that say how many packages? 
You know, how -- 

Yes. 

It does? 

Yes. 


And that is what your company says is in eight crates, 


\ 
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is that right, or whatever? 

A. I don't know. 

Q. Now, this letter from Elgis § Company, I imagine they 
receive a copy of your invoice, isn't that correct? 

A. Hopefully. 

Q. Now, wouldn't you say from reading that first paragraph 
that there's a complaint -- 

MR. VALBY: The letter speaks for itself. 

MR. DALBY: I'm not asking for him to 
interpret the letter, I'ma just 
asking is that ea complaint? 
Because there's a difference in 
the numbers of packages on the 
invoice and the number of packages 
received? 

MR. VALBY: Den't answer the question. The 
letter speaks for itself. 

BY MR. DALEY: 

Q. I'm reserving all ay rights with reference to the 
witness failing to answer any questions. All right? 
Now, sir, I show you the first paragraph -- no; Strike 
that. Okay, sir, I ask-you to read from here, and 


the paragraph that is numbered No. 1 on Third Party 


ae 


meee emer eae eee 
once nan 


cece 


Defendant Bxhibit 8. 

A. “The generator hes disappeared, and we are having the 
greatest difficulty getting the insurers, Commercial 
Insurance Co. of Newark, N. J., to admit liability 
so that we can order another. Please will you contact 
them urgently and press for a settlement." 

Q. Did you contact Commercial? 

A. 1 called Commercial Union -- 

MR. VALBY: Commercial Insurance. 

THE WITNESS: Bxcuse me, Commercial Insurance 

Co., only to see if unofficially 

I could expedite things on behalf 


of Mr. Bigie. Do you want the 


second paragraph? 
BY MR. DALEY: 
Q. No. He said it disappeared? 
A. He said it disappeared. 
Do you know where it disappeared? 


No ides. 


Q. Now, sir, I ask you 4# the second paragraph -- now, 
this was received by you? 


A. Yes. The paragraph marked No. 2? 


Q. Yes. Could you read that, please? 


a. 
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NC AA Nn A ee a ce NE 


mere remem 
ae 
en 


ee 


Q. 


Ae 


a 


J _-543a 


“The enclosed list gives the items which have not yet 
been shipped, and which we require urgently as we are 
able to do some of the work with the hand surfacer. 
Please will you ensure that these are sh’ pped as soon 
as possible.” 

Does that have anything to do with the items on the 
invoice marked Plaintiff's Bxhibit No. 1? 

It hes something tc do with some of the items on the 
series of invoices regarding the entire shipment, yes. 
And the complaint by Blgte 4 Company was sone of then 
may not have been shipped, is that correct? 

That's what the letter says, right. 

So in effect, sir, that invoice that yeu have, 
Plaintiff's Bxhibit No. 1, with eight or ten pages, 
you billed Blgie 4 Company for the total amount of that 
invoice, is that correct? 

I would like to backtrack here « little bit. The 
complaint is referring to itens on the entire ov4er. 
There were items backordered against the origins) 
order which is No. -- something. The only invoice -- 
we only invoice for geods shipped, not " ackordered. 
He's referring to leps, which is a grinding tool which 
took us months and months and months to ship his 
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because the order is $0 largs. 


Q. Are there any laps in there? 


A. Yes. 

Q. Do you know if he received the laps he was supposed 
to have received? 

A. I can only sssunme. 

Q. Do you know? 

A. NO. 

9] Q, And you don't know what was involved in each specific 

crate? 

11] a, No. That's right. 

12| 9, Do you have any document in your file which would show 

13 the auaber of the specific crates which Bigie 6 Company 


14 did not receive? 

15| ym. VALBY: Off the record. 

16 

a (Discussion off the record.) 
18 

19| THE WITNESS: The answer is yes. 


20| BY MR. DALEY: 
Q. Do you have documents in your file to show which 
specific crate or case 4s not received by Bigie 4 


Company? 
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1 A. Yes. 


2! Q. You have document? May I please see that document? 


3! A. Give me my letter back. Mr. Bligie, ir his letter of 


August 21st to me, and the telexes refers to the missing 
5| generator. We only ship generators in crates, only one 

6 crate shipped in the shipment. 

7| Q. Okay. 

8; A. What do you want to know? 

9| Q. Now, in relation to this generator, I'm talking about 

10 a delivery in South Africa now, do you know if the crate) 
11 was over discharged from the $. A. Nederburg? Talking 

12 | about just specifically the crate. 

13| A. No idoa whatsoever. 

14| Q. Deo you know anything about what wes discharged f-om the 
15 S. A. Nederburg? 

No. 
You don't? 
MR. VALBY: Of your personal knowledge? 
THE WITNESS: IT have no ides. 


BY MR. DALEY: 
.Q. 


That's implied. So is it possible that this crate 


wes lost on the dock in South Africa? 
4. I don't know. 


J 


: Q. Is it possible, I seid. 


2 MR. KOCHBNDORFER: Anything is possibie. 

3 MR. DALEY: You'll stipulate for the record 

4 it's possible theaf 

5| MR. KOCHENDORFER: I don't think it's possible fer 

6 this one, ao. There's no proof 

7 it was ltosded, and the fact is 

8 “the steamship company already 

9 acknowledged thet this was not 

10 discharged from the ship. I think 
ll if they sew fit to attend this 

12 deposition, they have already 

13 : sdaitted that the one crate was 

14 not discharged from the S. A. 
“15 Nederburg, and I think the 

16 discussion about whet happened 

17 afterwards is -- 

18 | MR. DALBY: —«$'m going to take exception to 

19 your stetenent, I don't think it's 
20 proper for you to make & statement 
21 on behalf of the steamship company, 
22 who, as you said, is not here. 


MR. KOCHENDORFER: They stated under oath, I have @ 


| 
10 | 
| 
| 


11 


MR. 


copy of their Anewers to 


Interrogetories and they stated 
it wes net discharged from the 
vessel. 

DALEY: All right. That's fine. Deesn't 
meen it wasn't losded. I have 


no further questions at this tine. 


RE-EXAMINATION BY MR. KOCHENDORFER: 


Q. 


Just a couple questions on followup on this. For the 
record, there has been some confusion here as to cases, 
crates, and cartons. Are the parts on the invoice 
which we've set forth ss Plaintiff's Exhibit No. 1 
shipped in the same type of packing as the generator 
which we are ciscussing? 

No. 

How do you ship s generator? 

In a woeden crate. 

Would there be any confusion between that crate and tle 
other items that you are shipping? 

Absolutely aone,. 


And do your records reflect that the shipment from 


Florida included one crate containing a generator? 


mere enema ements en a 
omar vermrimnn mn en 
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61. 


A. Yes. 

Q. And do all the items in the letters and documents that 
you have here with reference to discrepancies relate to 
part numbers which might or might not have been included 


in an order? 


MR. VALBY: I'm not sure I understand. 
THE WITNESS: Going to have to give me that one : 
more tine. 


BY MR. KOCHBNDORFER: 

Q. Do the items you were being cross-examined about, such 
as laps and itens shipped in Triwall Cartons, were they 
parts or were they machinery? 

A. They were parts. 

Q. So that actually then the items that you were discussing 
earlier on cross-examination as to the discrepancies 
between the order and the invoice were not the 
generator? 

MR. DALBY: I'm going to object to the fora 

of the question. 
BY MR. KOCHENDORFER: 
Q. All right, you can answer anyhow. 


A. No. 


Q. They were not the generator? 
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A. No. 
Q. All right. Did you ever receive any informetion from 
Blgie § Company that they had subsequently received 


the gonerater which was shipped under the first 


shipment? 
A. No. 
MR. KOCHENDORFER: That's it. 


RE-BXAMINATION BY MR. DALBY: 

Q. Just a couple more. Do you ship anything else in 
crates besides generators? 

A. Just a minute, please. 


MR. VALBY: Off the record. 
(Discussion off the record.) 


THE WITNESS: 1 don't know thon. 
BY MR. ‘DALBY: 

Q. Now do you ship anything else in crates? 
A. Now, yes. 

Q. What do you ship in crates now? 


A. Other types of generators. 


So, in other words, you only ship generators in crates? 
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No, other heavy machines in crates, also. 

Other heavy machines? 

All other machines. 

But I mean basically what you ship in crates are 
nachines? 

Yes. 

Okay. Just to clarify a couple things in ay own mind, 
you testified you weren't in Tamps when this crate was 
pacuedt 

Correct. 

You don't know what went into the crate of your own 
pew’ ‘nal knowledge? 

Correct. 


DALBY: I have no further questions. 
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PARTICULARS FURNISHED BY SHIPPER _ ce 


DESCRIPTION OF PACKAGES AND GOODS 


a OPTICAL MACHINERY & 
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"FFE IGHT PREPAID” 
ON BOARD 


5. for Ultimate Destination 


COCUMENT NO. 


EXPORT REFERENCES 


FORWARDING AGENT, REFERENCES “| | 


COPELAN GEUPEMIG ENC, t4'32-0c 
SMUSSTDPIART: INT ATS FORCE — PMC 21085 — FMC #92. 
POINTANUXOUNTHVOP DRIGINCALIALOA, IY. 11422 (212) CA-7 7, 
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DOMESTIC ROUTING/EXPORT INSTRUCTIONS 
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ONWARD INLAND ROUT WS, 


FER 


SOUTH AFRICA 


0 es 


*as identified on the reverse side and referred to herein as “‘the carrier."’ Neither South African Marine Corporation (N.Y.!, nor any other | 


person, firm or corporation other than the carrier, whether or, not ,its pame,is stated ejseyyhere hgreig, agsumes apy of the duties, 
responsibilities and liabilities stated herein as being those of thecaprign.e @ © © © « @ ee eo eee ee 
j . e e® ¢ ee ee e 66 ee @ees @ 6 
Ship operated for account of:-> ‘.. 3°S Sf Fs fee StF 8 fn’ ow oe FS 


(See on reverse side) 
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TOTAL FREIGHT $ 


DATED AT PORT OF LOADING SHOWN ABOVE 


In witness whereof 3 (Three) Bills of Lading, al! of the same tenor have 
been signed, one of which being accomplished the others to stand void. 
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=| REST BARGUAYS BANK D.C.O. 2225," 

/ DUitG.us, WATAL. 
SS SEP 411973 Paco 


| INTERNATIONAL 
Fe 


PENEFICIARY(IES) 
SIURON CONTINENTAL, 
4O HUHBOLDT ST. ROCHESTIR, 
NEW YORK, U.S.A. 14609 


__ 6th September, '73 pate 


ADVISED: THROUGH 


ACCREDITOR(S) < 
ELGI£ 2: COHPANY, THIS(1S: A: GOMFIRMA TION OFTHE “CREDIT 
P.O. Box 1899, ADVISED >BY< CAM EXTODAY--THROUGH ... 


DURPAN. 


(Detete wheve nrcemary) 


Dear Sir(s), 


: We are pleased to advise that for account of the acereditor(s) we have established an Irrevocable Credit 
in your favour available by your draft(s) up to an aggregate amount of UC y 32 COO0,00 


a 


(say Thirty two thousand United States Dollars. ) 
drawn upon Parclays Bank International, 120 Broadway, New York, NY 10005 


St cccvccaccss SO 100 percent of the C.1I.F. invoice value of 
__.. _Pptios) Naohinery/Accessories = : 
i to be shipped or consigned from = any U.S.A. Port to Durban 
not late’ *han 31st December, 1973. 
: sattowert : iwe 
Part shipments = =-rcilowed Transhipment 7 allowed 


Insurance is to be effected by acereditorisi/beneficiary(ies) 
Drafts are to be accompanied by:- 


Certified Customs Invoices, in triplicate 


Fall set of clean “On Board” Shipping Company's Bills of Lading to order blank endorsed, jarked 
"Freight Prepaid" 


| Other documents :- 
\ and, unless insurance is in terms of this Credit to be arranged here by accreditor(s) 
—. a gro Ae page {in duplicate) endorsed in blank for the invoice value of the goods 
Punstitute earco é weer. archouss HAUS§ sis payable in South Africa 
cover against Strikes, Riots and Civil ions and War Risks. 
Special Instructions (if any): 1) A411 bank charges outside South Africa are for the 
} account of the beneficiary. 2 
RE RT TT | 
Drafts drawn hereunder are to he marked “Drawn under Barclays Bank D.C.O., | 
UAB FO2IG!branch Irrevocable Credit No.:- P= 1396 
All drafts drawn under this Credit must at the time of negotiation be endorsed on the reverse of this 


form by the negotiating bank and the presentation of any draft shall be a warranty by the negotiating bank that such 
endorsement has been made. This Credit should be attached to any draft which exhausts the Credit. 


| We undertake that drafts and documents drawn under and in strict conformity with the terms of this 
| Credit will be duly honoured on presentation if in order. 
\ 
| 


Uniess previously exhausted this Credit shall ccase to be available for negotiation of bencficiary’s drafts 
after .. 7th. Jauvarye... 19 Wink) 


Subject to Uniform C ustorns and Practice for Documentary Credits (1962 Revision), International 
Chamber of Commerce Brochure No. 222. 


| j “all | : Yours faithfully, 
| ye: 
. ‘ “> sah F , 
4 ( A | a Cs edhe ay c d 
Accountant. } ea Manager. 
(Sig. Book Page/Supp.No., . ) (Sig. Book Page /Supp. No. ) 
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DIRECTIONS TO NEGOTIATING BANK 


iat 
: al WOARCLASS EFA Cenc tine oes 
PO. oe 6 
.. i: : cue 
DURSAL, iniab. | 
AND REMAINING SETS BY AlRMAIL 


1. One set of negotiable documents is to be sent by airm 


2. Accrtificate that documents have been disposed of as required and that all terms of the credit have been complied 


with, is to be attached to the First of Exchange. 


a 


je advice, this credit is available only for any amount that has not already i 
d may not be availed of at all unless attached to our branch's or corres- | 
two jointly constituting evidence of the undrawn balance of the credit. 


Where this form is in confirmation of a cabl 
been availed of under such cabled advice an 
pondent’s notification of such cabled advice, the 


PARTICULARS OF DRAFTS NEGOTIATED UNDER THIS CREDIT:- 


Date | Name of Negotiating Bank 


Amount in Words Amount 


eu =S7it 


K. O. ELGIE, i ATTEMDANC Gs 
F.9.M.C. (ENB), F.0.K, (BAD MORNING €.30~ 1.00 


M. K. ELGIE, €lgie & Co. APTERNOOM 2.00—4.30 


ieee ae 
8.8C. (STA 8.0.4, NG, 
FOR. (A) 


REGISTERED OPTOMETRISTS AND estomcoageol 
P.G. LOXTON, CONTACT LENS PRACTITIONERS TELEPHONE 2006 
agra wee 54.55 GARDINER STREET, DURBAN 4001 a ae 

MKE/*G. DURBAN 4000 


a ie pot 20) 
AUG 


WATERNATIOUAL 


21st 


Attention Mr. Paul Shambo. 


Mescrs. Shuron Continental, 
PO. Boy 351, 

Rochester, 

Ta YORK 14601. 

cr. 


Near Sir, 


T am writin about the omer for a lens surfacing workshon 

whieh ve ninced alrcst a year aro. This was piven to Mr. 

Fred Larner, who assured us that the entire order would be shiprned 
-rithin 1°0 davs, and in articiprtion of this we engared extra 
staff and rented largerr premises. 


The situation at pvesert as follows:- 
1. The cencrator hrs ... sneared, and we are Hhvine the greatest 
diffievlty vettine ” ; insurers, Commercial Insurance Co. of 
Jol Newark NJ. to admit liability sothat we can order another. 


Plesse will you contact them urgently and press for a 


GtE- settlement. 
oc? 


3 2. The enclo:ed li:t gives the items which h>ve not yet been 
shinv-ed, and which we require urgently as we are able to do 
6 some of the work with the hand surfacer. Please will you ensure 


Pansies these are shipved as soon as possible. 
(\um Seas pips 55> 


AIL 
nn 


le O41 oe Ziel 


AND - 
KAYKLOOF B1L.D@S6., VILLAGE RD., KLOOF 3000 TEL. 776661 


J cvcncesecessshl8O plenee make... 


eoenoeeaee 
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From: &10IE & CO. 


fo : Shuron Contanental : Ud Ae 2ist Auvust, 1974. 


i ee ee eneaeetmne eR 


Also please make certain thet the invoices are accurate in every 
detail as we have been put to eensiderable inconveni~ncee bv 
mictakes - for example :- invoice 31560 stated th»t the lons on 
it would be shipned in two TRIWALL CARTONS when in fact they were 
shipped in eight. 


We then hod to convince our customs officials that we were not 
trying to imnort six cartons without any documents, and this took 
some doinr. 


I would be grateful if you will attend to these items as soon 45 
you possibly can. 


Yours faithfully, 
ELGIE *& CO. 


fast gi 


M.K. EBLGIE. 


Enc. 2- 
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Plaintiff’s Exhibit 3 


(Qne Page of Invoice of Shuron Continental Sale to 
Elgie & Compary Reflecting the Generator) 
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} ORDER NO | DESCRIPTION . PRIC —E DIVISION UM ear , PRICE. { AMOUNT 
Llzie SO-E GEN ZUCY GLASS EA] © 120) 8070-00 86710000 
SER NO 1627 


OCGCOOGUL 1278 EXT CHG EXPORT CRATE 150.00 
ONd0CIN1L 1278 EXT CHG CYCLE CONV : 50.00 
ovsuzs2niz7s \Bal-A 50CY UNIT , EA 1.0} 371.00) 371-00 


BER NO 1168 a 


Q000000011278 =xT CHG CYCLE CONV 30.00 
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Plaintiff's Exhibit 4 
(Trucker’s Copy of Dock Receipt) 
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PPER’ EXPORTER : : tucumMENT no. 
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ExPoRT REFERENCES aa ee, 
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CON SIGNEE (FD “ih a prs f oT 
COPELAO SHIPPING INC.» 1132 1-02 
OINT ANDO COUNTRY OF ORIGIN 
Le Ee 
NOTIFY PARTY pomesrTic ROUTING/ EXPORT INSTRUCTIONS 
COTY TRICKERS/ GM HAND HO- 901A 70% | 


8s 


4 : 
id : : 
PIER OR AIRPORT : ei thoi 
ok hee, 
{Vessel/ Airline) Tage OF LOADING ONWARD INLAND ROUTING ue 
, ' Fa 
: PS 


EXPORTING CARRIER 
BS a Pages 


Ss ee af: fate SESE : . 
Mla; SEA PORT OF DISCHARGE . FOR TRANSSHIPMENT TO 


PARTICULARS FURNISHED BY SHIPPER : : 
* DESCRIPTION OF PACKAGES AND Goops MEASUREMENT 


re 2 
E ABOVE DESCRIBED GOODS OR PAC $suUBJECT “= ° 


‘i steacaeaiieeatealasiaaa 


RECEIVED TH 

TO ALL THE TERMS OF THE UNDERSIGNED’S REGULAR FORM OF 

-—pock RECEIPT ‘AND BILL OF LADING WHICH SHALL CONSTITUTE aS 
THE CONTRACT UNDER WHICH THE GOODS ARE RECEIVED, copies =~ 

7 OF WHICH-ARE AVAILABLE FROM THE CARRIER ON REQUEST AND 

MAY BE INSPECTED AT ANY OF ITS OFFICES. -" 


DELIVERED BY: 


LIGHTER a aeeecae demenleeenineneeentens 
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TIME ..--------------- 
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Plaintiff's Exhibit 5 
(Copy of Sight Draft) 
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Plaintiff's Exhibit 6 
(Last Page of Invoice from Shuron Continental to 
Elgie & Company Reflecting Freight Charges) 
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(Opposite) 
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ELGIE & COMPANY +" 5 
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24c52 GAADINER STREET 10 ati 
(oY 2AN SCUTH AFRICA 
5 ococu Cc 
Cust. CODE ; s 'S ee Re a ee we 9 . INVOKE NO. INVOICE DATE 
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Plaiutiff’s Exhibit 7 
(Shipper’s Copy of Ocean Freight Bill) 
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Plaintiff's Exhibit 8 


(Haight Gardner’s Letter of March 15, 1976 
Stipulating as to Ocean Freight) 
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J. WARY O'NEILL 


BERNARD 0. ATWOOD ger eee OERAL. BAR BUILDING 
JAMES m. cemenoos : q eons ns 5 = Crees, nw 
orn ¢. nOOee HAIGHT, GARDNER, POOR & AVENS ©.--~7'' as eee 
Mat DONALD DEMING TELE 737-7047 
po erploiyege ONE STATE STREET PLAZA 978 LAR \ 5s INGTON 
GORDON W. PAULSEN NEW YORK,N.Y. 10004 \ Pe Tints Lh wy TELEX: 892599 7 
Sco ine perce | 1 
4 7 JR. Pes et e ” 
DAVID P. H. WATSON TELEPHONE (212) 344-6600 ers, T RS, WASHINGTON 


RISMAROD G. ASHWORTH 
EDWARD L.JOHNSON 
RICHARD 6. BARNETT 
MAURICE L.NOYER 
SANFORD C. MILLER 
CHARLES $. HAIGHT, JR. 


CABLE: MOTOR NEW YORK Pe PS ee aracaatl 
RCA TELEX: 222974 
wul TELEX: 620262 
WU TELEX: 127663 


STEPHEN K. CARR March 15, 1976 
WALTER £. RUTHERFORD 
R.GLENN BAUER 
THEOOORE M. SYSOL 
CARROL. E. OUBUC 
THOMAS F. MOLAN PHY 
LENNARO K.RAMBUSCH 
JAMES J. SENTNER, JR. 
Bigham, Englar, Jones & Houston 
99 John Street 


New York, New York 10038 
Attention: John Kochendorfer, Esq- 


S.A. NEDERBURG VOYAGE 28SB 
B/L #66 - New York/Durban 
Non-Delivery One Crate 


Optical Equipment Machinery 
Our file: 15-1159 
Dear Sirs: 


\ Pursuant to our telephone conversation this 
date, we will agree and stipulate that the total ocean 
freight for the 1 package of optical equipment involved 

in this matter was $557.55. 


For your information, the computation was based 
on the package being 118 cubic feet with a freight rate 
plus other charges totalling $184.00 per 40 cubic feet. 

Very truly yours, 


VENS 


HAIGHT, GARDNER, POOR & 
ee 


By 
Brian D. Starer 


BDS :dmc 
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Plaintiff's Exhibit 9 
(Invoice Dated April 16, 1974 from Copeland 
Shipping to Shuron Continental) 
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COP ELAND SHIPP ING, ANC. 3-19 LAMDCOPE™ WEW YORK 


: 4 y, P Ter.s9enowg 
—— — — Me (212) 341-2200 
= hae 248.06 ROCKAWAY BLVD., JAMAICA, NEW YORK 11422 pac. nee 
awe 380 ALLERTON ROAD, 8. SAN FRANCISCO, CALIF. 94080 Me 
ae ( BUILDING No. 2140, MIAMI INT’N’L AIRPORT, MIAMI, FLA. 33148 TO SECURE PROPER CREDIT PLEASE 


O 900 FLORENCE AVENUE, INGLEWOOD CALIF. 
REFER TO THIS NUMBER WHEN 


WE rondo ~ sind ——— 


‘TMarks and Numbers “AS PER "ATTACHED B/L 


INVOICE © suman CONT SHENTAL Vessel SA BEDERBURG _ Date: msi 
ROCHESTER BREW YORK Shipped to: DURBAN SOUTH sensen ne 
mG - a 


aS * — FREIGHT (CODE bid 


ne : “| Coote | AMOUNT 


3O1EFT @ 152.00 PER AO CFT -- $1447.80 
C 20.00 PER 50 CFT 289.56 
ve 17.00 PER 40 CFT 163 .93 1 1899.29 


2 30.90 
9 15.00 
12 13.00 — 
6 163.52 
7|. 995.02 
20 6.37 


*TYPE CHARGE CODE 

FREIGHT 

FORWAROING SERVICES 

INSURANCE « 
INLAND FRT. 

PACKING 

CONSOLIOATION 

CONSUL FEES & BLANKS 

CABLES 

PREPARATION OOCUMENTS 

. MESSENGER FEES 

14. POSTAGE : 
29. HANDLING/ WAREHOUSING aor 

66. PICK UP rea 
99. PETTIES . . TOTAL DUE 


ryst mene j 


gues 
Sn>Seexen- 


MAKE ALL CHECKS PAYABLE TO: 


COPELAND SHIPPING, INC. 
MAIL. TO: 900 W. FLORENCE AVE., INGLEWCOD, CALIF. 
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Defendant’s Exhibit A 
(Barclay’s Irrevocable Letter of Credit) 


{Pxorostats ] 


(Opp: site) a 
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LANDCOPE”™ NEW YORK 
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COPELAND SHIPPING, INC! 3./5 


TELEPHONE 


SUBSIDIARY OF JET AIR FRUIGHT — F.M.C. #1095 Y—s 
_ = a cn (212) 341-2200 «Ss 
248-06 ROCKAWAY BLVD., JAMAICA, NEW YORK 11422 oa 
380 ALLERTON ROAD, §. SAN FRANCISCO, CALIF. 94080 M. . 
0 BUILDING No. 2140, MIAM! PIT’N’L AIRPORT, MIAISI, FLA. 33148 ; 
0 900 FLORENCE AVENUE, INGLEWOOD CALIF. To SRSURe ONC TEN CRRCIT PLEASE 


REFER TO THIS NUMBER WHEN 
PAYING THIS INVOICE 
DESTINATION YOUR REFERENCE NO, 


| INVOICE SHUROM CONT SHENTAL 
Be LO WUMBOLDY STREET 


PREPAIO CHARGES DUE 


) ‘3S1EFT @ 152.00 PER AO CET -- $1247.80 
: sree 20.00 PER NG CEE 209.56 
S/C 17.00 PER 40 CET 163.93 


Pe 


2 &t 


+ YPE CHARGE CODE 

+ FREIGHT a 8 
(Danan ie 
eS ata te 


1 

2. FORWARDING SERVICES 

6. INSURANCE * 

é 7. INLAND FRT. 

8. PACKING 

9. CONSOLIDATION 5 - 
19. CONSUL FEES & BL. IKS 

14. CABLES 

12. PREPARATION DOC\ 4ENTS 

13. MESSENGER "EES 

14, POSTAGE 
29. HANDLING/ WAREHOUSING 
66. PICK UP 


09. PETTIES TOTAL DUE 


MAKE ALL CHECKS PAYABLE TO: 


COPELAND SHIPPING, !NC. ae 
MAIL TO: — : 990 W. FLORENCE AVE., INGLEWOOD, CALIF. ee 


fps 


A AR eee, Sreemerne new) inter sins 5 ale 


ce 319-1 Y. 
Form CRE 83(S.A) Se ae ie eee 
_ Liev as 4 
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dis<a BARGUAYS BANK D.C.O.. __ a 
Ben 2 Gas, aAlAL, 
A | INTERNATIONAL 6th Septeber, '73 pate 

fmm RREVOCABLE- CREDIT No.:- FD 1 


BENEFICIAR Y(IES) 
TO:- 

SIURON CONTINENTAL, 

4O HULPCLDT ST. ROCHESTER, 

li YCum, U.8,A4. 14609 


ADYISED-THRQUGH 


ACCREDITOR(S) 
ELGI£ ¢ COMPANY, 
P.O. BOX 1899, 


THIS <IS° A: GONFIRMATION-‘OF: THE: CREDIT 
ADVISED? BY. CABLEXTODAY:\THROUGH ... 


DURDAN, 


(Delete where necessary) 


Dear Sir(s), 


We are iene to advise that for account of the accreditor(s) we have established an Irrevocable Credit 
in your favour available by your draft(s) up to an aggregate amount of UC $ 32 COO OG 
(say Thirty two thousand United States Dollars. ) 


drawn upon Parclays Bank International, 120 Broadway, New York, HY 10005 


at Gea ee eee eo stent for 100 per cent of the Usi.i. 


invoice value of 
Optical liachinery/Accessories a 


to be shipped or consigned from any U.S.A. Port to Durban 
not laterthan 31st December, 1973. 


_ allowed ANowed. 


Part shipments ant giowed Transhipment 


not allowed 
Insurance is to be effected by agcredttor{sy/beneficiary(ies) 
Drafts are to be accompanicd by:- 


Certified Customs Invoices,in triplicate 


. a cad -IMITED. 


hae A Ue ARRON 


ear tort AN aA PANA ARE 


Full set of clean “Un Board™ Shipping Company's Bills of Lading to order blank endorsed,jarked  ~ 
"Freight Prepaid" 


Other documents:- 


and, unless insurance is in terms of this Credit to be arranged here by accreditor(s) _ 
Marine Insurance Policy or Certificate (in duplicate) endorsed in blank for the invoice value of the goods 


Pr hatitite carce © sine ts 9, Warehouss CAUSE iris payable in South Africa 
and cover against Strikes, Riots and Civil Commotions and War Risks. 


Spccial Instructions (if any):- 5.) 411 bank charges outside South Africa are for the 
account of the beneficiary. 


Drafts drawn hereunder are to he marked “Drawn under Barclays Bank D.C.O., : 
DURBAN POLLS branch Irrevocable Credit No.:- PS 1366 


. All drafts drawn under this Credit must at the time of negotiation be endorsed on the reverse of this 
form by the negotiating bank and the presentation of any draft shall be a warranty by the negotiating bank that such 
endorsement has been made. This Credit should be attuched to any draft which exhausts the Credit. 


1G We undertake that drafts and documents drawn under and in strict conformity with the terms of this 
Credit will be duly honoured on presentation if in order. 


Unless previously exhausted this Credit shall cease to be available for negotiation of beneficiary's drafts 
after... 7G)a. JARVORY so NY qs . 


Subject to Uniform Customs and Practice for Documentary Credits (1962 Revision), International 
Chamber of Commerce Brochure No. 222. 


Yours faithfully, 


: ee 
& f ‘ | c° Pas fe 
( : io < (. ; a 
Accountant. } fe Manager. 


y) 6 A 7] (Sig. Book Page /Supp. No.(, 2 (Sig. Book Pape /Supp. No. ) 
e 


w 


wy 
’ ' ¢ 
DIRECTIONS TO NEGOTIATING BANK 
1. Onc set of negotiable documents is to be sent by airmail toP ARCLAYS Fg Pee gs as 
ro is 
eae a0 
DUR.AI i, : ty 4 i ee 


AND REMAINING SETS BY AlnMAIL 


2. Accrtificate that documents have been disposed of as required and that all terms of the . 


with, is to be attached to the First of Exchange. Seccittiaa: — 


¢ 


LE CII OE TEENS 


Where this form is in confirmation of a cable advice, this credit is available only for any amount that hus not already 
been availed of under such cabled advice and may not be availed of at all unless ‘attached to our branch's or corres- 
pondent’s notification of such cabled advice, the two jointly constituting evidence of the undrawn balance of the credit. 


PARTICULARS OF DRAFTS NEGOTIATED UNDER THIS CREDIT:- 


mee 


Date | Name of Negotiating Banh. Amount in Words Amount 


ay ee 


vee 


SHIPPY Y/ EXPORTER “| wu UMENT NO. Jf “Vv 7 
* i 4 
4S 


 : DOCK REcErPT Dx 3 cet SF Dy 


EXPORT REFERENCES 2 

SHURON CONTINENTAL 1 ). 

P.O. BOX 33! : + ack 
‘ ROCHESTER, NEW YORK ... So 
: CONSIGNEE FORWARDING \udit= ! SerePences 
: J COPELAND SHIPPING INC., !1221-02 
i OINT AND COUNTRY OF ORIGIN ie ee 
CC 
2 NOTIFY PARTY DOMESTIC ROUTING/EXPORT INSTRUCTIONS 


COTY TRUGENS/ ch MAD NO. 21A.8704 


PIER OR AIRPORT 
XGUXAARERAN BAS a 


EXPORTING CAR ares 4 te 1 PORT OF LOADING ONWARD INLAND ROUTING 
: ~ ees ' , 
Ar Mer R i>: 4], 
A ORT OF DISCHARGE | FOR TRANSSHIPMENT TO 
.- ' 
DURE : 


PARTICULARS FURNISHED BY SHIPPER 


Se ee ————— 
NO. OF PKGS. DESCRIPTION OF PACNAGES ANG GOODS aD | GROSS WEIGHT © MEASUREMENT 


MARKS AND NUMBERS 


| 
ELGIE & ee 
, o55 GARDIKER | |cmie acesssoneae “es | 33/ 
SOUTH AFRICA | 
Be abc eie . | 


asxd i SS ee Sa es a eS 


mc te 


RECEIVED THE ABOVE DESCRIBED GOODS OR PACKAGES SUBJECT 
TO ALL THE TERMS OF THE UNDERSIGNED’S REGULAR FORM OF 


— : DOCK RECEIPT AND BILL OF LADING WHICH SMALL. CONSTITUTE 
* THE CONTRACT UNDER WHICH THE GOODS ARE RECE!VED, COPIES : 
ae OF WHICHAARE AVAILABLE FROM THE CARRIER ON REQUEST AND . 
CiGHIER fo MAY BE INSPECTED AT ANY OF ITS OFFICES. 2 
TRUCK | : 
: ARR'VED- DATE............-. Te. 
UNLOADED-DATE _.._.....__.. VME... - | 
, CHECKED BY 
“as 


PLACeD Jo, LOCATON 


es Ae'Fx B-I 


WHSE NO. 0846 : 
ONLY CLEA!i DOCK RECEIP. ACCEPTS, 


Se 


> ee ‘ghter he ff Started Date 


Finished Osle 0. ce 


_ MEASUREMENTS 


HO. of |. 
M4 4RKS Cae. eG Length 


Totals 


AK 


te 


Defendant’s Exhibit B 
(Ocean Carrier’s Copy—Dock Receipt) 


[Pxorostats] 


(Opposite) a 
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Defendant’s Exhibit C 
(Voyage 28—Nederburg Stowage Plan) 


[PxorostatT] 


(Opposite) aa 
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OVERSIZE FOLDOUT(S) FOUND HERE IN 
THE PRINTED EDITION OF THIS VOLUME 
ARE FOUND FOLLOWING THE LAST PAGE 
OF TEXT IN THIS MICROFICHE EDITION. 


SEEFOLDouTNO. Of 


SOUTH AFRICAN MARINE CORPORATION, ITD. (carrier 0. 1) 
SPRINGBOK LINE, 
SPRINGBOK SHIPPING COMPANY, LTD. (carrier No. 3) 


LTD. (Carrier No. 2) 


AFRICAN LIFE CENTRE, 
GENERAL CARGO FoRM THIBAULT SQUARE, CAPETOWN 
REPUBLIC OF SOUTH AFRICA 


BILL OF LADING 


preived the following described goods or packages said to contain goods, in apparent good order nd condition unless otherwise 
ported to the port of discharge or transshipment, or so near thereunto as the vessel may always safely get and leave, always afloat 
water and weather and there to be delivered or transshipped, ail subject to all the terms herein. 


It is agreed that the foltowing terms shall govern the relations, whatever they may be, between the parties herein included 
“carrier” in every contingency whenever, wherever and however occurring and even in case of deviati i j 


tion of the voyage or subsequently and none cf the terms of this bill of lading shall be considered to have been waived unless by an expre 


a duly authorized agent of the carrier. 


1. This bil! of lading shall have effect subject to the provisions of the Car- 
riage of Goods by Sea Act of the U. S. 1936, or of the Carriage of Goods by Sea 
or similar Act in force in any locality where this bill of lading may be issued. All 
the provisions of such Act are incorporated herein and except as may be specifically 
provided herein shall govern throughout the entire time that the goods are in the 
custody of the carrier and nothing herein contained shall be considred a sur- 
render by the carrier of any of its rights or immunities or an increase of any of 
its responsibilities or liabilities under said Act. The carrier shall not be liabie in 
any capacity whatever for aay delay, non-delivery, misdelivery, loss of, damage 
to, or rges against the js occurring while they are not in the actual custody 
of the carricr. This bill of Sains is also subject to and incorporates the provisions 
of Secs. 4281-4286, 4289 of the U. S. Revised Statutes and amendments thereto. 
The carrier shall be entitled co a!l limitations and exemptions from liability 
in the laws of any country whose Jaws apply. This bill of lading is a contract 
with the actual owner or demise or time charterer of the vessel as principal, The 
company or line issuing this ill of lading, if not the owner or demise or time 
charterer, is agent only for such owner or charterer and shall not be under any 
personal liability whatever. 


2. Nothing in this bill of lading is to be read as an engagement that the said 
carriage shall be performed directly or without delays. Without limitation of any 
right the carrier may have in this bill of lading, the carrier may substitute 
another vessel, discharge and/or transship and/or forward the whole or any part 
of the goods before or after loading at the original eg of shipment or at any 
other place by any other vessel or other means, whether operated by the carrier 
or by others and whether leaving or arriving at the port cf shipment or trans- 
shipment or destination before or after the carrier's vessel expected to be used 
for the ery Se Sena of the goods. The vessel, with any part of the goods on 
‘oard, cither before or after Procecding to’ ~: the port of discharge ard for any 
purpose whatever that the master way cor ‘ advisable, may stay in port, adjust 
— dock, go on ways or to repair ; ds, shift berths, lic on the bottom in 
berth, move from place to place in any port, take fuel or stores, load or discharge 
cargo, sail without pilots, tow and assist vessels or be towed, save life, property 
of the carrier or others, proceed via the Panama Canal and/or Straits of Magellan 
and/or Cape Jiorn:and/or Sucz Canai and/o: Cape of Good Hope or otherwise 
by any route or through any waters whatever The vessc! may omit calling at an 
port, whether scheduled or not, may deviate from, or change the advertised, usua . 
hal poor or intended route at any stace of the voyage and may proceed 

yond or in a contrary direction to or outside the usual route to the port of 
discharge and may proceed to and stay at and load or discharge at any place 
whatever, as inducements may offer, backwards or forwards, once or oftener, 
and may load, carry or discharge cary;o at, for or between intermediate or other 
portr, whether on this voyage or a preceding or subsequent voya e, even though 
two or more of such voyages may overlap. Any such procedure shall be considered 
within the voyage herein intended as fully as if specifically described herein. 
The provisions of this clause are not to be considered as restricted by any words 
of this contract, whether written, stamped or printed. 

3. The carrier shall not be under the liability of a carrier with respect to the 

‘oods except during such time as they may actually be in the carrier's custody. 
carrier shall not be liable in any capacity whatever for any loss, damege, 
delay, misdelivery or failure to deliver, or any claim whatever, whenover and how- 
er occurring, unless shown to have been caused by the carrier’s negligence. The 
burden of proving negligence shall be on the party asserting it. There shall not be 
any inference of negligence from the fact, nature or extent of damage. 


4. The carrier shal) have liberty to comply with any orders, directions or 
Suggestions whatever with respect to the ship or goods whenever given by any 
person acting or purporting to act with the authority of any government or of any 
department thereof, or by any committee or person ving, or purporting to have, 
under the terms of the war risk insurance on the ship, the right to give such 
orders or directions. If, in consequence of such compliance by the carrier, the un- 
restricted space available to the carrier for the carriage of cargo is less than the 
full cargo capacity of the ship, the carrier may postpone the carriage of any part 
of the goods contracted for herein till some later date or cance] in whole or in 
part the engagement for carriaye of al! or any part of the goods and if any part 
of the goods has been loaded, may require the owner, shipper or consignee to take 
delivery of the goods alongside the ship, and the carrier shall not be uncer any 
further responsibilty with respect thereto. Without limitati.n of yo J other pro- 
vision herein, in any situation whatever or wherever occurring and whether exist- 
ing or anticipated before commencement of, or during the voyage, which, ir the 
judgment of the carrier is likely to give rise to risk of capture, seizure, detention, 
damage, delay or disadvantage to, or loss of the ship or any part of the cargo or 
to make it unsafe, imprudent or unlawful for any reason t. commence or continue 
the voyage, or to give rise to delay or difficulty in arriving, post, discharging 
at or leaving the port of discharge or.the usual or intended vlace of dischn: ge in 
such port, the carrier may decline to load, or before or after oading or befure the 
commencement of the - may require the shipper or other person entitled 
thereto, to take delivery © ‘the goods at port of shipment and on their failure to do 
go, may warehou be goods at their risk and expense; or the carrier, whether or 

~~ 


indicated herein, to be trans- 
at all stages and conditions of 


in the words “shipper” and 
eviation or unseaworthiness of the ship at the time of loading, incep- 


88 written waiver signed by 


_. 1. Live animals, birds, reptil s and fish are received and carried on the con- 
dition that they shall be considered goods and subject to all terms and provisions — 
in this bill of lading and the Carriage of Goods by Sea Act relating to goods, 


chilled or specially ventilated poy gener at a special rate of freight. Where a 
, the shipper represents and agrees that such 
goods do not need, and the carrier will not be required to give them any other 
treatment than that given to other cargo. The refrigerating, chilling or ventilati 
machinery and compartments: shall considere? part of the machinery an 
appurtenances of the ship, 


9. If the ship comes into collisicn with another ship as a result of the negli- 


going provisions shall also apply where chez owners, Operators or those in charge § 
of any ship or ships or objects other than, or in addition to, the colliding ships or 


10. In case of accident, Canger, damage or disaster before or after com- 
mencement of the voyage resulting from any cause whatever, whether cue to neg- 
ligence cr not, for which, or for the consequences of which, the carrier is not re- 
sponsible by statute, contract or otherwise, the goods, their owners, shippers or 


consign hall contribute with the carrier in General Average to the payment of 
any sa losses or expenses of a General Average nature that may be made or 
incurrec shall pay salvage and special charges incurred in respect to the 


goods. Ii Sasi, ousp is owned or operated by the carrier, salvage shall be 
paid for as fully us if the saiving ship were owned or operated by strangers. Gen- 
eral Average shall be adjusted at any port or place selected by the carrier and ac- 
coding to York-Antwerp Rules of 1950, without exclusions, and as to 
matters not therein provided for according to the laws and usages at the port of 
New York or at carrier’s option at the last port of discharge. The General Avera e 
statement in every instance shall be prepared by average adjusters selected by he 
carrier. In average adjustments, disbursements in foreign currency shall be ex- 
changed into U. S. dollars at the rate revailing at time of payment and allow- 


to the carrier, if required, before delivery. Any depogits shall be payable at 
carrier's option in U. S. dollars and shall be remitted to the adjuster to be held 
by him in a special account at the place of adjustment pending settlement of thr 


11, The port authorities are hereby authorized to grant a general order for 
varrie:, with i 
notice either of arrival or discharge, may discharge the goods directly they-coms 

ift or place that the carrier may select and 
included, at all such hours by day or by night 
no matter what the state of the weather or custom 
goods shall be ruceived, package by package, as 
kle, if required by the carrier, The : 
city cr respect whatever if heat or refrige 
1 not be furn 


risk and expense of the goods an 
ing, any a for li 
considered solely thi 

ity whatever. Landi 


sider 


4 


F toward or attem ort o » May proceed 

o return direcily or indirectly to e. at such other port or piace 

the carrier may consider safe or advisable under the circumstance °s, 

» backwards or forwards in any order and discharge the goc’s at 

may select there, or the carrier thay retain the cargu on board until 

turn trip or until such time as tne ~°rrier thinks advisable'and discharge the 

— at any place whateve= as hercin ,,covided, or ithe carrier may discuarge and 

orward the goods by any means whatever ali at the risk and expens: of the 

goods. The carrier is not r-quired to give notice of discharge or forwarding. When- 

aver the goods ary discharged from the ship they shali be at their own risk and 

expense. Such discharge shal! cor stitute — delivery and performance under 

this contract and the c:rrier sho!] be free from any further responsibility. The 

carrier shall be entitled to m reasonable extra compensation for any services in 

connection with the foregoinr above the agreed freight. The ship may carry con- 

tral » explosives, muniticns, warlike stores, hazardous cargo and may sail 
armed or unarmed and with or without convoy, 


5. Unlese otherwise stated herein, the description of the goods and the par- 
ticulars of the pieces, packages or customary freight units mentioned herein, are 
those furnished by the shipper, and the carrier s all not be concluded as to the 
correctness of leading marks, number, quantity, weight, gauge, measurement, 
contents, nature, qu. lity or value. Fach piece or package shall be clearly and 
durably marked on the outside in letters at Jeast two inches high, with the name 
of the port of discharge and the weight, if it exceeds 4480 Ibs. Any such weight 
shall be declared in writing by the shipper on shipment and the shipper shall pay 
extra char, that may be incurred for loading, handling, transshipping or dis- 
charging. shipper and the goods shall be !.able for and shall indemnify the 
carrier im respect of any injury, loss, damage or claim whatever on the part 
of anyone whatever arising from shipper’s fuilure to declare correctl the nature, 
character ard weight of the goods and inark them as above pi , or from 
fhilure to mark the goods or Package as provided by law. 


6. The shipper represezts that the goods n 
unless the shipper informs the carrier in writin 
the carrier that underdec! siowage is required. 
deckhouse, shelterdeck, pussen 
commonly used in the trade fer 
rposes as stowed under deck. Go 
jrable. In respect of 

of loss or damage b 

shipper, but in a 


~t to be furn 
e articles di 
laced in 
@ vessel 
port of 
deck and any responsibility of the 


-~ nw 


equired to or of disposition of the goods. If t ‘s 
discharge is delay: through failure of shipper to supply cargo or to furnish light 
erage or use of craft in discharging or to receive or remove the goods so that 
vessel may load and discharge so fast as she can, the shipper will pay for 
detention of the vessel at the current time charter rate in U.S.A. currency, 
deadweight ton for every day of detention and pro rata for part of a day. 

12, The carrier shall not be liable for failurs to deliver in accordance with 
leading marks unless the goods shal! have been marked as herein 
the marks shall be gnereble at the port of transshipment or disc! 
that cannot be identified as to marks or numbers, cargo sweepings ligtad 
and any unclaimed goods not otherwise accounted for, shall be allocated 
various consignees of goods of like characte: in proportion to any apparent 
age, loss of weight or damage and shall be accepted as good delivery. 
damage to goods in bulk stowed without Separation from other in 
like quality, either of the same shipper or other shippers, be 
proportion among the several shipments, 


the declared value and any 

‘TO rata on the basis of such decla 
goods is less than $500 the valuation in the calculation and adjustment of claims 
against the carrier is agreed to be the invoice value as hereinafter defined. It 
is understood that the meaning of the word “ ~ includes pieces and 
articles of any description except goods shipped I but " 
‘ oe 
of mending, 
of packa 


tion, 


hall 
value. If the value of the 


indemnif, 
reconditioning, 


for all expense 
cargo or contents 


15. Freight shali be payable at 
weight or xasurement or on the b. 
calculated in the first insta 
shipper, but the carrier ma. 
peed, If shipper’s particu! 
is payable, the goods shall 


. sure 


rs are found to be erroneous and addi 


be liable for any 
a 
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BILL OF LADING 


(Continuad from over page) 


carrior, whether the freight be ztated or intended to be prepaid or to be collecte! waiver may be pleaded in ard constitute defense of suit that may 4 
at destination; and the carrier shall be entitled absolutely to all freight and all thereafter nst the carrier on said claim. In Brg event, oe py 
charges die hereunder, whether actually paid or not, and to receivs ‘and retein ship shall be discharged from sll liability in respect of Joss or damage unless 
them under ail circumstances whatever, ship and/or caro lost or not lost. If suit is brought within one year after the delivery of the ¢«<t= or the date when 
ghere shell be a forced interruption or ‘abandonment of the voyage at the port the goods should have been delivered. Suit shal! not be deosed brought by the 


of shipment or elsewhere, any forwarding of any part of the goods, even filing of a libel, complaint or other pleading in court unless the summ ii 

another ship of the carrier, sh ll ke at the risk and expense of the goods tion the: p ria rocess » fag vil mm, ste 
charges involving payment of moncy shall be due and payable day by day immedi- for aucriee, —— be forthwith issued and delivered to an officer 
ately wit ey eee ot and shall be paid in full without any offset. cowuter 20. Withe t¢ limitation of the definition of terms in the Carriage of Goods by 


claim or deduction, but without prejudice to any claim against the (.\ or fo eat aa 6 A 
breach of contract hereunder. All payments shall be pari carrier’s option in Sea Act, the word “ship” or “vessel” shall include re veasel ard any 
craft, lighter or other means of conveyance owned, chartered or operated by the 


currency of the port of shipment or o the port of discharge at the current demand : 
rate of , cea York exchange as quoted on the day the el dy arrives off Quarantine C*T#¢r in the performance of this contract; the word “carrier” shall include the 
: hail have a lien on the cargo, which vessel named herein, her owner, operator, charterer, master and any substituted 
shall survive delivery, for all charges due hereunder and may enforce this lien CA™T@% whether the owner, operator, charterer or master shall be acting as carrier 
by public or private sale aud ween. netics. ne procesds of sale shall be applied = % pene ee ciel —— ra the person — as such in this pee 
they ti 14 n t! Jading, . accoun e are shipped, the 
so far as they may go towards settleme: e carrier’s charges and the carrier beider of the fin of lading properly endo the pee and pang | the 


shail not be under “y liability for consequences thereof, except to accourt for 4 
vi / h eds, gots the word “goods” shall include the whole or a thereof those 
oe ee ee cluded in the word “shipper”; the word “person” shall include individual, cor- 
poration, partnership or 0! entity; the word “charges” shall include freight, 


16, If goods are shipped with aa option for one of several ports of destin- tnb-freight, demurrage and all ex ‘and money obligati wha nawaner 
? shall 


ation, the shipper must give the agents at the first port of discharge notice of the 
exercise of the option, together with the original bill of lading. 48 hour: before ond iy and euverstt 2 pad eens the ws herd — ae 
Srrival at the first port of call. If this is not done, the master may 4ischarge the 4)., actual value ‘of’ the goods at the time and place of oP jgide) sail net 


goods at any one of tho ports covered by the option. wea aie reight, insurance or any other ch=vges or items whatever, whether stated 
or included in any consular or commercial oice or other pap'r. 


a ther the carrier nor any % tion owned by, subsidizr« to, or 

queen ne affiliated with the pennies shall be liable to pete for or make good bh 21. gece ng oy oa. cour ae te ——_ ee, Le S ypsoonecr 

any loss or damage to the goods ¢ccurring at any time and even though berore © e and available ts been negligence for which the carrier is cl ue ted xs 
loading or after discharge from the ship by reason or by means of vy re what- that te ail instances where it a possible to contract a siast the ln eee 
ever, wherever a'd howevur occurring, unless such fire shall be caused by carrier's Si") OO ience, the carrier, although negligent, ie un Ge ee Gay. Hability Lae 
design or negiese whatever. If any part of any term of this contract is not enforceable, that cir- ne 


18, Whenever the goods sre consigned to a point where the ship does not cumstance shall not affect the validity of any other part of any term hereof. 


ex to discharge, or whenever the carrier may consider it fai ag e carrier, 22, All ents or freight engagem ent: for shipment of goods, except : : ' 
Sithout notice, may forward the whole or any part of ths oro or after —_jiquid goods in bulk, are superseded by this bill of lading and all its terms, whether ‘ 
joading at the original port of shipment or at any other places whatever, even written, , stamped or printed are a eed by the zh’pper to be binding so fae 


though outside the scope of the voyage or the rouie to or beyond the port of fully ao if signed by the shipper, any local customs or privileges to the contrary 
the destination of the goods, by say ship or by other means of a cand. The terms of the contract for transportation of liquid oods in 
by weter or by land or by sir, or by all such means, whether bulk shail be superseded only in so far as they may be inconsistent with the terv-s 
operated by the carrier or by others and whether departing or arriving before or of tiis bill of lading. One signed bill of lading, duly endorsed, will be surrendered 
ter the ship origivally expected to be used. This carrier, in making arrangements _—if required to the arnt of the vessel at port of discharge iv exchange for delivery Bie. 
for transshippi kel date an Led “7 Hoag yes of ee at oo 9 — by order. x ae 
Y al onsidered solely the forwarding agen ship an : ye , | iy 
prc tare other pesponaibality hoy All transshipment oF derwardine hall 23. All disputes arising under this bill of lading shall be decided according Bc? 
be subject to all the terms whatever in the regular form of bill of pain: reight to the laws of the United States. 
carrier Carry- 24. Exemptiona and immunities of all servants and agents of the Carrier. 


{ng on the transit, whether issued for the goods or not av’ even though such ‘Jt is hereby expressly agreed that no servant or agent of the Carrier (includin, . 
tarms may be less favorable to the shipper cr consignee tha. the terms of this every independent contractor from time to time employed by th. Carrier) sha ae 
bill of lading or in any respect whatever, and may exempt the carrier from liability in any circumstances whatsoever be under any liability whatsoever to the Boe 
for nealigencs. The shipper shal! be liable to this carvier for any increase in Shipper. Consignee or Owner of the goods or to any Holder of this Bill of 
freight c 4 of transshipping or forwarding ship made after the issuance of Ladin for any loss, damcge or delay of whatsoever Xind arising or resulting eee 
this bill of lading. Pending ov during transshipment or forwarding the goods may directly or indirectly from any act, neglect or default on his part while acting ; ‘ 
be stored ashore or afloat st their risk and expense and the carri:. shall not be —in the cc 'rse of or in connection wih his employment and, but without prejudice i 
liable for detention. The carrier shall not be liable in any capacity or in any cir- to the generality of the Sorogeing provisions in this Clause, every exemption, » 
cumstances whatever for any claim whatever with res to the goods arising limitation, condition and liberty herein contained and every right, exemption @ 
after discharge of the goods from the ship at the port of ‘transshipx-ent. from liability, defence and immunity of whatsoever nature ig geet e to the Roe: 
4 i Tae Carrier or to which the Carrier is entitled hereunder shall also be available and Begs 
19, Written claim against the carrier of liability for any loss, damage, aelay ghall extend to protect every such servant or agent of the Carrier acting as 
or nou-delivery of the is shall be given to the carrier within 30 days after aforesaid and for the purpose of all the foregoing provisions of this Clause the ee 
the removal of the goods from the custody of the vesce] or after the date when Carrier is or shall be deemed to be acting as agent or trustee on behalf of and oe 
the goods shovid have been delivered, to enable the «arriér to make prompt investi- for the benefit of all persons who are or might be his servants or agents from 
gation of the circumstances in connection with the alleged loss, damage, — or time to time (including independent contractors as aforesaid) and all such 
non-delivery. If .»-’: written claim of liability is not given, the carrie: shall be persons shall to this extent be or be deemed to be parties to the contract in or 


considered prejud:s: © thereby and the claim shall be considered waived and the evidenced by this Bill of Lading. 
el cutie sel can pafladhnsse st lic Boch eel nee 
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NOTICE TO BE ADDRESSED TO... cocccneco:reecn nnemennsive wosmamannnnnccncvnannaes ee meterioten ete 
of the arrival of the vessel, but no responsibility shall attach to the vessel or carrier if there should be any failure to make such notification. 


SHIPPER'S DESCRIPTION OF GOODS 
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DESCRIPTION OF GOODS | cio wecue | cM utat 


NO. of PKGS. 
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Defendant’s Exhibit E 
(ITO’s Copy—Dock Receipt) 
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(Opposite) a 
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SHIPPER/ EXPORTER UMENT HO. ~ 


SCS CORT OE HT Ae, 
P.8. BOX 331 


CONSIGNEE FORWARDING AGENT - REFERENCES 


COPELAND SHIPPED MC., 11381-C2 


re 


CIMT AND COUNTRY OF ORIGIN 


NOTIFY PARTY DOMESTIC ROUTING/ EXPORT INSTRUCTIONS a 


COTY TRICE OR/ Gs ED we. UN .OFt 


PIER OR AIRPORT 


‘ 
: i t 
EXPORTING CARRIER (Vessel/Airline) ° PORT OF LOADING OMWARD INLAND ROUTING 
4 - ¥ 
AIA/ SEA PORT OF GISCHARGE ; FOR TRANSS“IPMENT TO 
' 
‘ 


ana + 


PARTICULAGS FURNICHED BY SHIPFER 
DESCRIPTION OF PACKAGES AND GOOOS 


“BEST COPY AVAILABLE” 


RECEIVED THE ABOVE DESCRIBED GOODS OR PACKAGES SUSJECT 
TO ALL THE TERMS OF THE UNDERSIGNED’S REGULAR FORM OF 
DOCK RECEIPT AND BILL UF LADING WHICH SHALL CONSTITUTE 
THE CONTRACT UNDER WHICH THE GOODS ARE RECEIVED, COPIES 
OF WHICH ARE AVAILABLE FROM THE CARRIER ON REQUEST AND 
LIGHTER MAY BE INSPECTED AT ANY OF ITS OFFICES. 


TRUCK 


ARRIVED- DATE FOR THE MASTER 


UNLOADED-DATE 


CHECKED BY...........--------------------2--------0 oo 


RECEIVING CLERK 


PLACED on sock LOCATION ie : 


soz 
wae NO. 0646 


ONLY CLEAN DOCK RECEIPT ACCEPTED. 2-£~ £-/ a 


Started Wate nnn cecsn scenes cace-secens incor lemesncrtes ss vones re 


Lighter Saige anes esas 
aS | ©. ye Sra: Jn eee ee 
theation ......... 
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SHIPPERS ARE REQUIRED TO FILL ourldd-eaeh! _ 


Teuck 


MEASUREMENTS Total 
| Breadth * Depth Cubic Ft. 


| Pe [in | P| tn. | 
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Defendant’s Exhibit F 
(Morgenster—Partial Dock Receipts) 


{[PHorostaT] 


(Opposite) a 


Mog t- Ye pLL- hk 
+ I- Gude A Hag - 40 Lrnclad! - /358° - 70 
ye Orble F - bpp bode - 600 - 75 
7 B-¥, . coal, " - nyo ~F2G 
ek a pee 
Ae) LOE ogee yee Ae 
ded 0 + ee. > ee. 


Peck © evo 
sede 


1 ee oa eR ven 
he ee, 6 PORN TI ep a aa a 


Defendant’s Exhibit G 


(Morgenster—Dock Receipts to be Loaded 
Nederburg) 
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